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Court of Appeals of the District of Colombia 


No. 3013. 

The Northern Pacific Railway Company, etc.. Appellant, 

vs. 

Franklin K. Lane, etc. 


a Supreme Court of the District of Columbia. 

In Equity. No. 33900. 

The Northern Pacific Railway Co., a Corporation, Plaintiff, 

vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill for Injunction. 

Filed November 9, 1915. 

In the Supreme Court of the District of Columbia. 

In Equity. 33900. 

The Northern Pacific Railway Co., a Corporation, Plaintiff, 

vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

To the Supreme Court of the District of Columbia, Holding an 
Equity Court: 

Your orator complains and says: 

The Northern Pacific Railway Company is a Corporation incor¬ 
porated in accordance with the laws of the State of Wisconsin, and 
brings this hill of complaint against Franklin K. Lane, a citizen of 
1—3013a 
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the State of Columbia residing in the District of Columbia, De¬ 
fendant: 

1. That at the time of the filing of this bill the defendant, Frank¬ 
lin K. Lane, was, and he still is, Secretary of the Interior, and, as 
such, has charge of the administration of the laws of the United 
States relating to the public lands, and the administration of all 
grants made by Congress, including any portion thereof, and is 
sued in his official capacity as Secretary of the Interior, as herein¬ 
after set forth. 

2. That by Act of Congress approved July 2, 1864, 13 Stats., 365, 
provision was made for the incorporation of the Northern Pacific 
Railroad Company, and by the third section of said Act a grant was 

made of lands in the following words: 

2 “Sec. 3.* And be it further enacted, That there be, and 

hereby is, granted to the ‘Northern Pacific Railroad Com¬ 
pany/ its successors and assigns, for the purpose of aiding in the con¬ 
struction of said railroad and telepraph line to the Pacific coast, and 
to secure the safe and speedy transportation of the mails, troops, 

munitions of war, and public stores, over the route of said line of 

railway, every alternate section of public land, not mineral, desig¬ 
nated by old numbers, to the amount of twenty alternate sections 

per mile, on each side of said railroad line, as said company may 

adopt, through the territories of the United States, and ten alternate 
sections of land per mile on each side of said railroad whenever it 
passes through any state, and whenever on the line thereof, the 
United States have full title, not reserved, sold, granted, or otherwise 
appropriated, and free from preemption, or other claims of rights, 
at the time the line of said road is definitely fixed, and a plat thereof 
filed in the ollice of the commissioner of the general land-office; and 
whenever, prior to said time, any of said sections or parts of sections 
shall have l>een granted, sold, reserved, occupied by homestead set¬ 
tlers, or preempted, or otherwise disposed of, other lands shall be 
selected by said company in lieu thereof, under the direction of the 
Secretary of the Interior, in alternate sections, and designated by odd 
numbers, not more than ten miles beyond the limits of said alternate 
sections: Provided, That if said route shall be found upon the line 
of any other railroad route to aid in the construction of which lands 
have been heretofore granted by the United States, as far as the 
routes are upon the same general line, the amount of land here¬ 
tofore granted shall be deducted from the amount granted by this 
act: Provided, further, That the railroad company receiving the 
previous grant of land may assign their interest to said “Northern 
Pacific Railroad Company/' or may consolidate, confederate, and 
associate with said company upon the terms named in the first 
section of this act: Provided, further. That all mineral lands be, and 
the same are hereby, excluded from the operations of this act. and 
in lieu thereof a like quantity of unoccupied and unappropriated 
agricultural lands, in odd numbered sections, nearest to the line of 
said road may be selected as above provided: And provided, further, 
That the word “mineral," when it occurs in this act, shall not be 
held to include iron or coal: And provided, further, That no money 
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shall be drawn from the treasury of the United States to aid in the 
construction of the said “Northern Pacific Railroad.” 

3. That by Section 4 of said Act it was provided: 

“Sec. 4. And be it further enacted, That whenever said ‘Northern 
Pacific Railroad Company’ shall have twenty-five consecutive miles 
of any portion of said railroad and telegraph line ready for the 
sendee contemplated, the President of the United States shall appoint 
three commissioners to examine the same, and if it shall appear that 
twenty-five consecutive miles of said road and telegraph line have 
been completed in a good, substantial, and workmanlike manner, as 
in all other respects required by this act, the commissioners shall so 
report to the President of the United States, and patents of 
3 lands, as aforesaid, shall be issued to said company, confirm¬ 
ing to said company the right and title to said lands, situated 
opposite to, and coterminous with, said completed section of said 
road; and, from time to time, whenever twenty-five additional con¬ 
secutive miles shall have been constructed, completed, and in readi¬ 
ness as aforesaid, and verified bv said commissioners to the President, 
of the United States, then patents shall tie issued to said company con¬ 
veying the additional sections of land as aforesaid, and so on as fast 
as every twenty-five miles of said road is completed as aforesaid; 
Provided, That not more than ten sections of land per mile, as said 
road shall be completed, shall be conveyed to said company for all 
that part of said railroad lying east of the western boundary of the 
State of Minnesota, until the whole of said railroad shall be finished 
and in good running order, as a first-class railroad, from the place 
of beginning on Lake Superior to the western boundary of Minne¬ 
sota ; Provided, also, That lands shall not be granted under the pro¬ 
visions of this a^*t on account of any railroad, or part thereof, con¬ 
structed at the date of the passage of this act.” 

4. That bv the joint resolution of May 31, 1870, 16 Stats., 378, 
the Northern Pacific Railroad Company was authorized to issue bonds 
for the construction of its road and to secure the same by mortgage, 
and by the same Act an indemnity limit, in addition to that provided 
for by the Act of July 2, 1864, supra, was authorized, the language 
of the resolution being as follows: 

“Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Northern 
Pacific Railroad Companv be. and hereby is, authorized to issue its 
bonds to aid in the construction and equipment of its road, and to 
secure the same by mortgage on its property and rights of property 
of all kinds and descriptions, real, personal, and mixed, including 
its franchise as a corporation; and, as proof and notice of its legal 
execution and effectual delivery, said mortgage shall be filed and re¬ 
corded in the office of the Secretary of the Interior; and also to locate 
and construct, under the provisions and with the privileges, grants, 
and duties provided for in its act of incorporation, its main road 
to some point on Puget Sound, via the valley of the Columbia river, 
with the right to locate and construct its branch from some conve¬ 
nient point on its main trunk line across the Cascade Mountains to 
Puget Sound; and in the event of there not being in any State or 
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Territory in which said main line or branch may be located, at the 
time of the final location thereof, the amount of lands per mile 
granted by Congress to said company, within the limits prescribed 
by its charter, then said company shall be entitled, under the direc¬ 
tions of the Secretary of the Interior, to receive so many sec- 

4 tions of land belonging to the United States, and designated 
by odd numbers, in such State or Territory, within ten miles 

on each side of said road, beyond the limits prescribed in said charter, 
as will make up such deficiency, on said main line or branch, except 
mineral and other lands as excepted in the charter of said company 
of eighteen hundred and sixty-four, to the amount of the lands that 
have been granted, sold, reserved, occupied by homestead settlers, 
pre-empted, or otherwise disposed of subsequent to the passage of 

o, eighteen hundred and sixty-four, And that 
twenty-five miles of said main line t>etween its western tenninus and 
the city of Portland, in the State of Oregon, shall be completed by 
the first day of January, anno Domini eighteen hundred and seventy- 
two, and forty miles of the remaining portion thereof each year 
thereafter, until the whole shall be completed between said points; 
Provided, that all lands hereby granted to said company which shall 
not be sold or disposed of or remain subject to the mortgage by this 
act authorized, at the expiration of five years after the completion of 
the entire road, shall be subject to settlement and preemption like 
other lands, at a price to be paid to said company nov exceeding two 
dollars and fifty cents per acre; and if the mortgage hereby au¬ 
thorized shall at any time be enforced by foreclosure or other legal 
proceeding, or the mortgaged lands hereby granted, or any of them, 
be sold by the trustees to whom such mortgage may be executed, 
either at its maturity or for any failure or default of said company 
under the terms thereof, such iands shall be sold at public sale, at 
places within the States and Territories in which they shall be 
situate, after not less than sixty days’ previous notice, in single sec¬ 
tions, or subdivisions thereof, to the highest and best bidder; Pro¬ 
vided further. That in the construction of the said railroad, American 
iron or steel only shall be used, the same to be manufactured from 
American ores exelusivelv. 

Sec. 2. And be it further resolved. That Congress may at any time 
alter or amend this joint resolution, having due regard to the rights 
of said company, and any other parties.” 

5. That the Northern Pacific Railroad Company was duly or¬ 
ganized, as provided for in the Act of July 2, 1864, and duly accepted 
the grant made by said Act: it defaulted on its bonds and its prop¬ 
erties were sold at receiver's sale under foreclosure, the purchasers 
organizing the Northern Pacific Railway Company plaintiff herein, 
which Company is the lawful successor to the grant in aid of the 
construction of the Northern Pacific Railroad as made bv the Act 
of July 2, 1864, and the Resolution of May 81, 1870. 

6. That the Northern Pacific Railroad, as provided for 

5 in said grant, has been fully constructed and accepted by 
the President of the United States, after report bv Commis¬ 
sioners, as required in the Granting Act of July 2, 1864, supra, and 
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any and all of the conditions of said grant have been fully met and 
satisfied. 

7. That by the Act of July 2, 1864, and the Resolution of 1870, 
the United States and the Northern Pacific Railroad Company, plain¬ 
tiff’s predecessor in interest, entered into a contract by which the 
railroad company in consideration of building the road, was to re¬ 
ceive certain lands. It was contemplated that on performing its 
contract it should receive the full amount granted, and by construct¬ 
ing the road and putting it in operation the company performed its 
part of the contract and thereby became entitled to demand perform¬ 
ance by the government. 

Menotti v. Dillon, 167 U. S., 703, 721. 

Burke v. Southern Pacific R. R,. Co., 234 U. S. 669, 680. 

United States vs. Grand Rapids and I. R. R. Co., 154 Fed. 

Rep., 131, 136; 

Wisconsin Central R. R. Co. vs. Forsythe, 159 U. S. 46, 60; 

United States vs. Grand Rapids and I. R. R. Co., 165 Fed. 
Rep., 297, 303. 

8. That by the Act of March 3, 1867 (24 Stats., 556), the Secre¬ 
tary of the Interior was “directed to immediately adjust, in accord¬ 
ance with the decisions of the Supreme Court, each of the railroad 
land grants made by Congress to aid in the construction of railroads 
and heretofore unadjusted.” A statement in adjustment of the 
Northern Pacific grant was prepared in the office of the Commissioner 
of the General Land Office shortly after the passage of said act, 
showing at that early date that there would be a deficiency in the 
company’s grant. This statement was later revised in the year 1904, 

and, in accordance with specific direction, the Commissioner 
6 of the General Land Office on Mav 26, 1906, forwarded to 

the Secretary of the Interior a revised and completed state¬ 
ment in adjustment of the Northern Pacific land grant evidencing a 
large and growing deficiency in the grant. This deficiency has been 
specifically recognized by the Secretary of the Interior in his de¬ 
cision in the case of Hessev vs. Northern Pacific Railway Company, 
a copy of which is attached as plaintiff’s Exhibit No. 1 and made a 
part of this bill. 

9. That by the adjustment of the Northern Pacific grant sub¬ 
mitted in accordance with law, and in obedience to the direction of 
the Secretary of the Interior, evidencing that all odd-numbered sec¬ 
tions within the secondary or indemnity belts of the Northern Pacific 
land grant would fall far short of meeting the required amount lost 
to the grant within the place or primary limits, and on account of 
which indemnity was granted, plaintiff asserts and alleges, that the 
ascertainment and determination of a deficiency in the grant evi¬ 
denced by said adjustment, operated to confer on the plaintiff a 
vested right to all the odd-numbered sections within said indemnity 
belts which were then freed from the rightful claims of others, and 
that thereafter it was not within the power of the Secretary of the 
Interior to make any withdrawal, reservation or appropriation of the 
lands thus shown to be needed in the satisfaction of the Northern 
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Pacific land grant as against the company’s lawful right of selection 
in partial satisfaction of its grant. In Daniels v. Wagner (205 Fed. 
Rep. 235, 237), in referring to the right of the grantee within the 
indemnity belt under a railroad land grant, it is said: 

“The former is a substantial right in the lands lying in the in¬ 
demnity limits, given in consideration of the construction of a rail¬ 
road. and is confined to specific lands within certain bound- 

7 aries which are defined in the grant. It is a vested right, 
of which the grantee could not he deprived, hy an act of Con¬ 
gress or hy other authority.” 

10. That by other provisions of the Act of March 3, 1887, supra, 
the United States subrogated its rights to those of purchasers under 
the grant, to the extent of allowing such purchasers to make title, 
even to lands admittedly not within the grant, and a reservation 
of lands otherwise subject to and needed in. the satisfaction of the 
grant, is a clear impairment of the security for the mortgage given 
with the consent of Congress. 

11. That the granting Act of July 2, 1864, supra, and the joint 
resolution of May 31, 1870, supra, extending the indemnity limits, 
conferred upon the grantee claimant a substantial right in and to the 
amount of lands within the indemnity limits, necessary to fill the 
loss to the grant within its place limits, and while those indemnity 
lands were to be selected by the company “under the direction of 
the Secretary of the Interior,” this power over the lists of selections 
conferred on the Secretary of the Interior, is judicial in its nature 
and as all the lands within the indemnity limits would only make 
up in part for the deficiencies in the grant, “there was, therefore, no 
occasion for the exercise of the judgment of the Secretary in selecting 
from them, for they were already appropriated.” (See St. Paul and 
Northern Pacific vs. Northern Pacific, 139 U. S. page 1.) 

12. That notwithstanding full performance on the part of the 

grantee claimant and the ascertained deficiency under the grant, the 

lands to which the grantee claimant is bv law limited in selection in 

%/ 

partial satisfaction of the grant, are unsurveyed in large part 

8 and the grantee claimant is by the said defendant denied 
the right of selection therein until survey has been made 

and the plat thereof officially filed in the local office and even then 
is required to make formal presentation of claim at the local land 
office through selection, while settlements by individuals are permit- 
tel upon unsurveyed lands which are given precedence over the 
grantee’s selections filed on survey. 

13. That in addition to the claims of individuals initiated through 
settlement upon said indemnity lands while unsurveyed, as above, 
the grant is further sought to he defeated through large reservation 
made by defendant because of (a) timber grow ing upon the lands or 
their possibilities respecting timber culture; (b) living water found 
therein: (r) bird reserves; (d) possibility of use in connection with 
the development of hydroelectric energy, and (e) pending legislation 
w’hich, if enacted, might embrace them, although there is no reserva¬ 
tion from the grant of lands valuable for any or either of the pur¬ 
poses just named, and these reservations include in excess of 3,000,- 
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000 acres of lands all needed in the satisfaction of the Northern 

Pacific land-grant and otherwise clearly subject to selection under 
the grant. 

14. That if such power of withdrawal exists in the Executive as 
against the grant, a right exists without the Congress, the legislative 
branch of the government, to limit or even defeat the will of the 
ongiess as expressed in its grant made, and after the grantee has 

performed the full conditions in consideration of which the’ grant 
was given. 


15. That your orator, the grantee claimant has repeatedlv pe¬ 
titioned to be allowed to make selection of the unsurveyed lands 
within its indemnity belts needed in the satisfaction of its 
9 grant, but to no avail, such applications being uniformly 
rejected, and has filed blanket selections including all the 
lands to be shown by the public surveys when made as parts of odd 
numbered sections within its secondary or indemnity belts, and these 
lists are on file in the General Land Office. 

1?* f°M° w i n g ^ ie filing of the plat of survey in the local 

and office, to wit, on February 3, 1914, your orator did file with the 
local land office at Spokane, in the State of Washington, in which 
district the following described lands lie, a list of selections numbered 
lBo sena 1 08803, for Lot 4, S./2 N. E./4 and S.2 of Section 3 and 
the E./2 of S. E/4 Section 9, Tp. 37 N., R. 43 E., W. M., the said 
selection being in lieu of an equality of lands lost to the grant 
within its primary or place limits, which lost lands were dulv siieci- 
hed in the list of selections as by regulation required. Said list of 
selections was accompanied by the fees collectible under the law 
and said se.ection otherwise met in every particular and require¬ 
ment, the rules and regulations of the Interior Department and the 
provisions of the law under which the selection was made, and the 
said selection was duly, regularly and lawfully accepted bv the local 

officers and permitted to go on record under the list number and 
serial above given. 


17. That the above described lands sought in selection bv vour 
orator, are parts of odd-numbered sections within the indemnity - belt 
d “ 1 ? P™'. lded f° r ,' n the granting Act, and said lands were at the date 
o t le filing of the said list of selections, unoccupied, unimproved 
lands, non-mineral in character and freed of the claim of any person 

under any law of Congress, and are needed in the partial satisfaction 
of your orator's grant. 

10 18. That on November 19, 1914, the Commissioner of the 

i , ■ General Land Office held said list of selections for cancel¬ 
lation, solely upon the ground that these lands were. long after the 
ascertainment of the deficiency in the grant, to wit, on March 2, 

1907, included in a withdrawal creating the Point River Forest 
Reserve. • 


19. That your orator duly appealed from the action of the Com¬ 
missioner of the General Land Office in holding said list of selections 
for cancellation, and by his decision of January 20, 1915 the Sec¬ 
retary of the Interior affirmed the action of the Commissioner of the 
General Land Office in holding your orator’s selection for cancel- 
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lation solely because of said withdrawal order of March 2, 1907, the 
said decision of the Secretary of the Interior being as follows: 

Department of the Interior. 

Washington, January 29, 1915. 

D-28384. 

“F” 

Spokane. 08803. 

Selection held for cancellation. Affirmed. 

Northern Pacific Railway Co. 

Appeal from the General Land Office. 

November 19, 1914, the Commissioner of the General Land Of¬ 
fice held for cancellation the indemnity selection of the Northern 
Pacific Raihvav Company for lot 4, S/2 NE/4, S/2 Section 3, and 
E/2 SE/4 Section 9, T\k 37 N., R. 43 E., W. M., Spokane, Wash¬ 
ington, filed February 3. 1914, because the land had prior thereto, 
on March 2, 1907, been reserved for the Point River Forest Reserve. 
By Executive Order of July 1, 1898, said reserve was changed to the 
Kaniksu National Forest. 

The decision of the Commissioner is correct and is hereby af¬ 
firmed. 

(Signed) # A. A. JONES, 

First Assistant Secretary. 

11 20. That your orator duly .filed a motion for rehearing of 

the decision of the Secretary of the Interior of Sept. 5, 1914, 
which motion was denied by decision of the Secretary of the Inte¬ 
rior dated Oct. 28, 1915, the said decision of the Secretary of the 
Interior being as follows: 

Department of the Interior. 

Washington, October 28, 1915. 

D-28384. 

“F” 

Spokane. 08803. 

Selection held for cancellation. Rehearing denied. 

Northern Pacific Railway Company. 

Motion for Rehearing. 

The Northern Pacific Railway Company has filed a motion for 
rehearing of the Department’s decision of January 28, 1915, hold- 
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ing for cancellation its indemnity selection, filed February 3 1914 

w t’ S / 2 NE < 4 -J?- 3 ; E/2 SE/ . 4 ’ , Sec - T - 27 N„ R. 43 E.; 
\V. M., Spokane, Washington, land district, upon the ground that 

the lands were withdrawn, March 2, 1907 (34 Stat., 3309), for pub- 

lie use in connection with the Priest River Forest Reserve, changed 

in name by Executive order of July 1, 1908, to Kanisku’National 
r orest. 

Careful consideration has been given to the arguments advanced 
in the brief filed in support of the present motion, as well as the au¬ 
thorities cited. The Department is again constrained to the conclu¬ 
sion that appellant’s contention is not supported by the adjudged cases 
counsel have cited. On the contrary, these and numerous others 
leave no room to doubt the correctness of the ruling appealed from. 
The motion is accordingly denied. 

(Signed) ANDRIEUS A. JONES, 

First Assistant Secretary. 

21. That your orator by full construction of the railroad 
12 provided for in the act making the grant, and otherwise 
complying with the terms and exactions thereof, has fully 
earned the title to the land here in suit, shown to be of the char¬ 
acter of lands subject to its selection and needed in partial sat¬ 
isfaction of its grant. The company is limited to a circumscribed 
area within which to fill its grant. Adjustment has shown that 
more lands than those remaining undisposed of to others within 
the limits of the grant are needed. No other lands can be resorted 
to for selection so that to deprive the company of the right to take 
this land but increases the known deficiency, and yet with this 
knowledge the right of your orator in the premises’ is sought to 
be clouded and defeated by the arbitrary act of the defendant, 
through his refusal to approve of your orator’s selection of the 
lands in suit, and his threatened cancellation of said list of selec¬ 
tions without just cause, although the order for the cancellation of 
your orator’s said selection has not been carried into effect, either 
by a noting of the cancellation upon the records of the General 
Land Office or the district land office. 

22. And your orator further alleges that the threatened action 
of the defendant hereinabove set forth, unless restrained, will de¬ 
prive your orator of a valuable part of the land grant heretofore made 
to it by Congress, and for which your orator paid and the 
United States received valuable consideration, as aforesaid, and 
will further result in the unlawful application and disposition of 
said lands by the defendant to other purposes and uses than un¬ 
der the land grant aforesaid, without the consent of your orator, 
and to its irreparable loss, damage and injury, for which vour ora¬ 
tor has no adequate remedy at law, and is otherwise remedi- 
13 less except in equity. 

Wherefore, your orator prays: 

That your Honor grant to your orator your writ of injunction, 
enjoining the defendant, Franklin K. Lane, Secretary of the In- 

2—3013a 
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terior, as aforesaid, and his successors in office and all persons 
claiming to act under his authority or control, absolutely to desist 
and refrain from canceling the lawful selection of your orator in 
partial satisfaction of its grant fully earned, until your Honor shall 
appoint and direct and order herein; and that upon such hearing 
the writ herein prayed he granted and continued until the final 
determination of this suit; and upon such final hearing he made 
permanent, and that your Honors do command the said defendant, 
Franklin K. Lane, Secretary of the Interior, as aforesaid, and his 
successors in office and all j>ersons claiming to act under his au¬ 
thority or control to recall the order for the cancellation of the se- 
* 

lection heretofore duly and lawfully presented hv your orator, and 
to refrain from further action respecting the land selected except to 
issue patent therefor to your orator, to the end that the rights of your 
orator in the premises may be respected and legally recognized as 
by the grant provided. 

To the end that the defendant may, if he can, show whv vour or- 
ator should not have the relief hereby prayed, and may make full, 
true and perfect answer, according to the !>est of his knowledge, 
remembrance, information and l>elief, to the several matters here¬ 
inbefore averred and set forth, as fully and particularly as if the 
same were herein repeated paragraph for paragraph, and he was 
thereto sj>ecifically interrogated (but not under oath, an answer 
under oath being hereby expressly waived), may it please 
14 your Honor to grant unto your orator a writ of subpoena ad 
respondem, issuing out of and under the seal of this hon¬ 
orable court, directed to the said defendant, Franklin K. Lane, 
commanding him to be and appear and make answer unto this bill 
of complaint, and perform and abide by such order and decree 
herein as to this Court may seem to be required by the principles 
of equity and good conscience. 

And that vour orator mav have such other or further relief in the 

«/ %j 

premises as the nature of the circumstances of the ease may re¬ 
quire. 

NORTHERN PACIFIC RY. CO., 

By ALEXANDER BRITTON, 

EVANS BROWNE, 

F. W. CLEMENT^ 

Attorneys for Northern Pacific Ry . Co • 

Nov. 2, 1915. 
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D-24663. 


Washington, May 20, 1914. 


«T7I f) 


Duluth. 08973. 

Robert H. Hessey 
vs. 

Northern Pacific Railway Company. 

Homestead entry rejected. Affirmed. 

Appeal From the General Land Office. 

l ii ani \f r,V 191 V-Hobert H. Hessey filed in the local office at Du¬ 
luth, Minnesota, his application No. 08973, to make homestead 
entry for the SW/4 SW/4, Section 31, 54 N., R. 11 W. No set¬ 
tlement pnor to the filing of his application is asserted. This land 
i - lies within tlie second indemnity limits of the grant to the 
10 Northern Pacific Railroad, now Railway, Company, under 

H f m qi ^ 2 ’ , 1864 < 13 Stats - 365), and the joint resolu¬ 
tion of May 31, 18.0 (16 State., 378), and was embraced in the 

company s indemnity list No. 15, filed in the Duluth, Minnesota, 

lO 1 '«°cvf <17 > i 88 n’ and rearran ^ed list 15-B, filed April 
1U, l«0d This list was finally canceled November 9, 1909. Decem- 

ber 9, 1909, the Northern Pacific Railway Company applied to se¬ 
lect these lands with others, per list 551, assigning as base 
therefor mineral lands lost to its grant in the State of Montana, 
classified as such pursuant to the provisions of the act of Congress 
approved February 26, 1895 (28 Stats., 683), (20 L. I) 354) 
r rom a decision of the Commissioner of the General Land Of¬ 
fice, dated May 15, 1913, holding his homestead application for 
rejection for conflict with the pending selection of the railway 
company, Hessey prosecutes this appeal to the Department. 

In behalf of appellant it is contended: First, that the lands se- 
lectea are not within the limits granted by the act of 1864, within 
which the railway company could make indemnity selections in 
Minnesota: Second, that the selection is based upon lost mineral 
lands in the State of Montana, whereas the selected lands are in 
Minnesota: Third, that the lands selected are not the nearest to the 
line of road, as expressly required by the grant: fourth, that they 
are not nearest to the lost lands, as required by necessary implica- 
tion in view of the express provisions and character of the grant. 
These questions will be treated in their order. The first assign- 
ment is conclusively disposed of by the act of July 2, 1864 
lo supra, which reads in part as follows: 

Provided, further, that all mineral lands be, and the same 
are hereby, excluded from the operations of this act, and in lieu 
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thereof, a like quantity of unoccupied and unappropriated agricul¬ 
tural lands, in odd numbered sections, nearest to the line of said 
road, and within fifty miles thereof, may be selected as above pro¬ 
vided : 

The words “and within fifty miles thereof” underscored in the 
above quotation, do not appear in the act as printed in the Statutes 
at Large, but are in the act as passed and approved and as recorded 
in the State Department. The lateral limits, within wrhich the 
railroad company may make indemnity selections for mineral 
losses, are fixed by said act at fifty miles from the line of road, and 
within that limit the railroad may select the nearest lands avail¬ 
able for such purpose. See opinion of Attorney General (41 L. D. 
571 ). 

The second contention made by appellant was disposed of in the 
opinion above cited, in which it was state: 

“I am of the opinion that in selecting indemnity lands for the 
loss of mineral lands the company is not limited to the State in 
which the loss occurred. Attorney General Garland thus answered 
the question so far as losses of agricultural lands were concerned, 
in his opinion of January 17, 1888 (19 Op. 88), and this ruling has 
been consistently followed by your Department. 

Northern Pac. R. R. Co., (on review’) 20 L. D., 187. 
Northern Pac. R. R. Co. v. Shepherdson (24 L. D., 487). 
Ilagen vs. Northern Pac. R. R. Co., (25 L. IX, 812). 

There is no reason for a different ruling in regard to mineral 
losses.” 

If the selected lands are not even required to he in the state 
w’herein the lost lands lie, there is no implication, necessary or other¬ 
wise, in the act that they shall be nearest to the lost lands, as urged 
in the fourth contention made by appellant. 

The third contention presents a question not heretofore con¬ 
sidered by the Department. Counsel for appellant in his brief and 
in a letter filed in this case, has given the description of a 
17 number of tracts which, he alleges, are nearer the line of 
road than those selected by the company. A careful exam¬ 
ination of the records in the General Land Office discloses, however, 
that, with the exception of four tracts in the State of Wisconsin, 
all of these lands were, at the date of selection (December 9, 1909) 
either embraced in filings of one kind or another, or were included 
in an Indian Reservation, and w’ere not therefore subject to selec¬ 
tion by the railway company. 

As to the four tracts in Wisconsin, it appears that they were in 
fact, vacant at the date of the filing of this selecion, hut that they 
have since been embraced in homestead entries. This raises the 
question as to whether or not the selection proffered in 1909 is 
invalid because of the fact that there w’ere other vacant tracts nearer 
the line of road than those selected. The Department is constrained 
to answer this question in the negative, without the necessity for 
an investigation as to whether the four tracts referred to were, in 
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fact, vacant at the date of the filing of this selection, but that they 
company. 

It has been ascertained by the land department that the amount 
of land which the railway company will receive will be far short 
of the quantity originally granted, and this is true, were the railway 
company to receive patent for all the public lands within its limits 
both primary and indemnity, now subject to listing or selection. 
When the act of July 2, 1864, supra, was parsed, it was undoubtedly 
contemplated that the railroad company should receive a sufficient 
quantity of land within its place limits to satisfy the greater portion _ 
of its grant, and that the lieu selections necessary to be made to 
satisfy the losses within the place limits would only require 

18 a portion of the lands within the indemnity limits. 

It now appears that such is not the case and that there 
remains a large amount of base which the railroad company will 
never be able to satisfy from the remaining unappropriated public 
lands within the limits of said grant. 

This grant extends from Ashland, Wisconsin, to Tacoma, Wash¬ 
ington, and throughout the entire length of the road, entries and 
settlements are being made and relinquishments filed daily, con¬ 
stantly changing the status of these lands. It is, therefore, prac¬ 
tically impossible for the railroad or this department to do more 
than ascertain approximately just what lands are vacant at the 
time of the filing of a given selection. To place the strict and tech¬ 
nical construction upon this statute, insisted upon by the appellant, 
would, in effect, he, cut off the right of selection existing in the 
company, thereby defeating the very purpose of the act. 

In construing the paragraph of the act of 1864. hereinbefore 
quoted, reference must he made to the other provisions of said act in 
order that the purpose for which it was passed may he understood. 
The act in its entirety discloses clearly an intent on the part of 
Congress to donate to the railroad company a specific quantity of 
land in place, and where losses occurred within the place limits to 
allow a selection of indemnity in the satisfaction of such losses. 
This being the intention of the act and the right of selection being 
far in excess of the available lands subject to selection, the require¬ 
ment that the lands selected be nearest the line of road becomes a 
useless and vain requirement. If upon examination of the 

19 records it is ascertained that there are other available lands 
nearer the line of road than those selected, the company 

could at once, and probably would, file other base therefor. The 
rejection of the selection upon this ground would simply cause a 
changing or rearrangement of the base assigned and put the com¬ 
pany to unnecessary and useless trouble and expense, since they 
could proffer other valid base in the selection of any available lands 
which might be found by the Department subject to selection. The 
Department is disposed to give to the act in question that construc¬ 
tion which will effect the purpose clearly expressed therein. It fol¬ 
lows, therefore, that the selection made by the railroad company is 
valid, and being prior in point of time to the homestead applica- 
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tion of appellant, his application was properly rejected. The dicis- 
ion appealed from is affirmed. 

A. A. JONES, 

First Assistant Secretary. 


Motion to Dismiss. 

Filed November 16, 1915. 

******* 

Comes now the defendant, by his attorneys, and moves to dismiss 
the bill of complaint heroin filed; and for cause shows: 

1. That the plaintiff has not in or by its bill exhibited a cause 
for the relief prayed for or for any relief in equity. 

2. That as appears on the face of the bill the land selected by the 
plaintiff and for which he demands patent conveying the legal title 

now in the United States, is public land of the United States 
20 reserved and withdrawn by order of the President of the 

United States acting under the authority of an act of Con¬ 
gress, for national forest purposes; and that long before plaintiff’s 
averred selection of said land, the same was, and now is, an integral 
part of jthe Kaniksu National Forest, set apart and reserved from 
appropriation to any private uses or to any uses other than those 
pertaining to a national forest. 

3. That under existing law no right to land within the indemnity 
limits of the grant asserted in its bill of complaint vests in the 
plaintiff, under any selection thereof made by it under the author¬ 
ity of any act of Congress, until such selection has been duly ap¬ 
proved by the Secretary of the Interior; and that as to the land 
selected by the plaintiff as set forth in the bill herein filed, the 
Secretary of the Interior, by operation of the order of the Presi¬ 
dent setting apart and reserving said land as a part of a national 
forest as aforesaid, was, at the time that plaintiff’s selection of said 
land was made, and at all times since, as well as since March 2, 1907, 
the date of the President’s said Executive order, without any power 
or authority to approve the selection list of the plaintiff in so far as 
it includes the land described in the bill aforesaid, or to issue patent 
therefor, or to do or perform any act the effect of which would be to 
create or effect a title or evidence an alleged title in another than the 
United States. 

4. That the legal title to the land is and remains in the United 
States and that upon the question as to whether it is now donated 
and withdrawn for public purposes of the United States and is a 
part of a national forest created and existing under the laws of the 
United States, or belongs to the plaintiff by some character of title 

which plaintiff may be heard to assert in a court of law or 
21 equity, with a right to demand and require judicial control 
of the actions of the Secretary of the Interior in relation 
thereto, the h nited States is entitled to be heard, is a necessarv 
party to the suit, and has not been made a party herein; nor, fur- 
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thermore, has the United States, in this behalf, consented to be 
sued. 

5. That the relief sought or any substantial relief that, premises 
of the bill considered, the court could extend, would involve judicial 
interference with, and control of, a matter within the exclusive juris¬ 
diction of the Secretary of the Interior, involving the exercise of his 
judgment and discretion. 

Wherefore, he prays that the bill may be dismissed, with his rea¬ 
sonable costs, and that he may be permitted to go hence without 
day. 

FRANKLIN K. LANE, 

_ . Secretary of the Interior, 

By His Attorneys, PRESTON C. WEST, 

Solicitor for the 
Department of the Interior; 

C. EDWARD WRIGHT, 

Assistant Attorney . 

Opinion. 


Filed July 24, 1916. 

* * * . * * * * 

, This case differs from Central Pacific Railway Company vs. Lane, 
et al., Equity No. 33,461, decided herewith, in that the withdrawal 
in the present case was for natural forest purposes, whereas in that 
case it was for public power site purposes, but also and more espe- 
C1 . al . ly , in that the withdrawal here was prior to the filing of the 
plaintiffs .list ol selections of lands wtihin the indemnity 
limits. J 

22 In the Central Pacific case the Court referred to and 

arm quoted from decisions of the Supreme Court as follows: 

I QQ^TT c in Wi sconsin R. R. Co. vs. Price County, 

1 « rCi old, referring to opinions of attorneys general* 

" • 1 he uniform language is, that no title to indemnity lands be¬ 
comes vested in any company or in the State until the selections are 
made; and they are not considered as made until they have been 
approved, as provided bv statute, by the Secretary of the" Interior.’ 
(< In Sjoli vs. Dreschel, 199 U. S. 564, 565, the Court said: 
from the numerous eases in this court relating to the above 

act of July 2 1864, the following propositions are to be de- 
duced: * * ♦ 

• * lmt h> lands within indemnity limits will attach 

in favor of the railroad company until after selections made by it 
with the approval of the Secretary of the Interior; 

“ ‘That up to the time such approval is given, lands within in¬ 
demnity limits, although embraced by the company’s list of selec- 
tions are subject to be disposed of by the United States or to be 
settled upon and occufued under the preemption and homestead 
laws of the United States; * * V 

“This language was quoted with approval in Osborn vs. Froyseth, 
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216 U. S., 571, 578. In Stalker vs. Oregon Short Line, 225 U. 
S., 142, 149, the Court says: 

“ ‘The principle is that which has been many times applied in 
conflicting claims to indemnity lands, under railroad land grants. 
In such cases the patent, when issued, is held to relate to the date 
of the filing of the railroad company’s list of selections in lieu of 
place lands lost, thereby defeating adverse rights initiated after the 
actual filing of the list of selections. The same rule has likewise 
been applied to lists of selections made by States to which a grant 
has been made subject to location. In both classes of cases, it has 
been many times ruled that while no vested right against the United 
States is acquired until the actual approval of the list of selections, 
the company does acquire a right to be preferred over such an in- 
tervenor. In other words, the patent, when issued, relates back to 
the initiatory right, and cuts off all claimants whose rights were 
initiated later. The question was fully reasoned out and the cases 
reviewed in Weyerhaeuser vs. Iloyt, 219 U. S. 380, and we can add 
nothing to the conclusiveness of that case.’ ” 

On these authorities the motion to dismiss the bill is 
23 granted. Serve copy of proposed decree with two days’ notice 
of settlement. 

By the Court: 

WALTER I. McCOY, Justice. 


Decree. 

Filed July 26, 1916. 

* * * * * * * 

This cause came on to be heard on defendant’s motion to dis¬ 
miss the plaintiff’s bill of complaint and was argued by counsel; 
whereupon, on consideration thereof, the court having been fully 
advised in the premises, it is, this 26th day of July, 1916, 

Ordered, Adjudged, and Decreed, That the bill of complaint 
herein filed be, and the same hereby is, dismissed, with costs to the 
defendant# to be taxed by the Clerk. 

By the Court: 

WALTER I. McCOY, Justice. 

From the foregoing decree plaintiff on the day aforesaid prays 
an appeal in open court to the Court of Appeals, and the same is 
allowed; and the appeal bond for costs is fixed at $100,00, or a 
deposit of $50 in lieu thereof. 

By the Court: 


WALTER I. McCOY, Justice. 
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Assignments of Error. 


Filed July 27, 1916. 

* * * * * * * 

The appellant, the Northern Pacific Railway Company, a cor¬ 
poration, hereby designates the following assignments of 

24 error in the certain final decree of the Court, entered in the 
above-entitled cause July 26, 1916, dismissing the bill of 

complaint filed therein by plaintiff : , n f 

1 In failing to find and hold that a grant by the Congress of the 
United States to aid in the construction of a railroad is not a gratuity 
but a contract, and that by constructing the road and putting it m 
operation, the grantee performed its part of the contract and became 

entitled to performance by the Government. 

2 In failing to find and hold that as the grant of Congress was 
of a specific number of sections, it was intended that the beneficiary 
was to receive if possible the full amount granted. 

3. In failing to find and hold that the power of approval vested 

in the Secretarv of the Interior over indemnity selections made in 
satisfaction of a grant of Congress to aid in the construction of a 
railroad is judicial in its nature, and for the protection of the 
United States against an improper appropriation of its lands, and 
cannot be arbitrarily used in diminution of or to accomplish a par¬ 
tial forfeiture of the grant. , - , 

4. In failing to find and hold that as by adjustment made of the 
errant to the Northern Pacific Railroad Company it had been shown 
that all the lands within the indemnity limits of the ^ant desig¬ 
nated bv odd-numbers would fall short of the amount of lands lost 
within the primary or place limits of the grant, there was no occa¬ 
sion for the exercise of the judgment of the Secretary in selec ing 
from them, and as the lands here in dispute are non-mineral in 
character and freed from the claims of any individual, they became, 
on the showing disclosed by the adjustment, appropriated to tne 

25 ^^^In holding, in effect, that no right existed in an odd- 
numbered section within the indemnity limits of a railroad 

grant even after adjustment had shown that same was necessary 
in the satisfaction of the grant, and until selection had been made 
thereof and the selection formally approved by the Secretary of 

the Interior. . , . . , .. .. 

6. In holding, in effect, that lands within the indemnity limits 

of a railroad grant of the character subject to selection and show T n 
bv adjustment to be needed in the satisfaction of the grant, may, nev¬ 
ertheless, thereafter, be reserved to the United States and the right 
of selection under the grant in such lands thereby defeated 

7. In failing to find and hold that a reservation to the United 
States of lands needed in the satisfaction of a railroad land-grant 
already earned by construction of the road, amounts to a partial 
forfeiture of the grant by Executive action. 

3—3013a 
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8. In failing to find and hold that Section 24 of the Act of 
March 3, 1891, (20 Stat., 1093-1103), authorizing the President to 
withdraw lands for forestry purposes is limited to the public lands 
and does not include lands to which the right of selection has at¬ 
tached under a railroad grant by the building of the railroad, and 
the showing on adjustment that such lands are needed in the partial 
satisfaction of the grant in lieu of lands lost to the grant within 
the primary or place limits. 

9. In failing to hold that the selection of lands non-mineral in 
character, designated by odd-numbers, within the indemnity limits 
of a railroad land-grant, needed in partial satisfaction of the grant, is 
not defeated bv withdrawal or reservation of the lands in favor of 

the United States, the grantor. 

26 19. In discharging the rule to show cause and in granting 

defendant s motion to dismiss plaintiff’s bill filed for the pur¬ 
pose of restraining the defendant from cancelling plaintiff’s selection 
of lands needed in the satisfaction of its grant, and of the character 
subject to selection under the grant. 

11. In failing to grant to the plaintiff relief as prayed for against 
the unlawful and arbitrary act of the defendant in attempted diminu¬ 
tion and forfeiture of the plaintiff’s grant, fully earned by construc¬ 
tion of the railroad provided for in the granting act. 

12. In failing to grant the injunction prayed for by appellant, 
and in dismissing its bill of complaint. 

13. Other errors appearing on the face of the record herein 

ALEXANDER BRITTON, 
EVANS BROWNE, 

F. W. CLEMENTS, 

Attorneys for Appellant. 

Service of copy of the above Assignments of Error acknowledged 
this 27 day of July, 1916. 

C. EDWARD WRIGHT, 

P. S’. B., 

Attorney for Defendants. 


Designation of Record. 

Filed July 27, 1916. 

******* 

To John R. Young, Esq., Clerk Supreme Court, D. C. 

Dear Sir: On behalf of the above named Northern Pacific Rail¬ 
way Company, a corporation, plaintiff and appellant, we re- 
27 quest that you will cause to be prepared the transcript of 
^ record on appeal in the above entitled cause j and we herebv 
designate the following to be included in said transcript: 

1. Bill of complaint, and all exhibits attached thereto. 

2. Rule to show cause. 

3. Return of defendants to rule to show cause. 
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4. Motion of defendants to dismiss the bill of complaint. 

5. Opinion of Court. 

6. Decree discharging rule to show cause, and dismissing the 
bill of complaint, including endorsement thereon of appeal in open 
court and order fixing amount of appeal bond for costs. 

7. Assignments of error. 

8. Memorandum of approval and filing of bond for costs on 
appeal. 

9. This designation— 

ALEXANDER BRITTON, 
EVANS BROWNE, 

F. W. CLEMENTS, 

Attorneys for said Appellant. 

Sendee of copy of above designation acknowledged, this 27 dav 
of July, 1916. 

C. EDWARD WRIGHT. 

P. S. B., 

Attorney for Defendants. 
Memorandum. 

/ . 

July 31, 1916.—Btfhd on Appeal for $100 approved and filed. 


28 Supreme Court of the District of Columbia. 

United States of America, 

District of Colum bia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 .to 
27, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 33900 in Equity, wherein 
The Northern Pacific Railway Co. a corporation, is Plaintiff and 
Franklin K. Lane. Secretary of the Interior, is Defendant, as the 
same remains upon the files and of record in said Court, 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
18th day of August, 1916. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia, Supreme Court. No. 
3013. The Northern Pacific Railway Company, etc., appellant, vs. 
Franklin K. Lane, etc. Court of Appeals, District of Columbia. 
Filed Sep. 8, 1916. Henry W. Hodges, clerk. 
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FRANKLIN K. LANE, Secretary of the Interior. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR PLAINTIFF. 


Statement. 

Bv act of Congress approved July 2, 1864 (13 Stats., 365), 
provision was made for the incorporation of the Northern 
Pacific Railroad Company, and by the third section of that 
act a grant of lands was made to aid in the construction of 
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the railroad therein provided for, which extended from Lake 
Superior, in the .State of Minnesota or Wisconsin, in a 
westerly direction, to Puget Sound, in the then Territory, 
afterwards State, of Washington. 

The grant was of the odd-numbered sections within the 
place or primary limits, with an indemnity grant to be satis¬ 
fied from the odd-numbered sections within the enlarged or 
indemnity limits, the indemnity to meet the losses occurring 
within the primary grant. 

The fourth section of the act provided for the appointment 
of commissioners to examine the road in sections of twenty- 
five miles as constructed, and it was provided that patents 
should issue confirming to said company the right and title 
to the land situated opposite and coterminous therewith as 
each section of road was favorably reported upon and ac¬ 
cepted by the President of the United States. 

By the joint resolution of May 31, 1870 (16 Stats., 378), 
the Northern Pacific Railroad Company, created by the act 
of 1864, was authorized to issue bonds for the construction 
of its road and to secure the same by mortgage upon the land 
grant, and bv said resolution an indemnity limit in addition 
to that provided for by the act of 1804 was authorized. 

The Northern Pacific Railroad Company was duly or¬ 
ganized as provided for in the act of 1864; duly accepted the 
grant made by said act; it defaulted on its bonds, and its 
properties were sold at receiver’s sale under foreclosure, the 
purchasers organizing the Northern Pacific Railway Com¬ 
pany, plaintiff herein, which company is the lawful succes¬ 
sor to the grant in aid of the construction of the Northern 
Pacific Railroad as made by the act of July 2, 1864, and 
the resolution of May 31, 1870. 

The railroad as provided for was duly constructed and 
accepted by the President of the United States, and any and 
all of the conditions of said grant have been fully met and 
satisfied, the acceptance of the final section having occurred 
in the year 1885. 

By the act of March 3, 1887 (24 Stats., 556), the Secre- 
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tarv of the Interior was directed to immediately adjust, in 
accordance with the decisions of the Supreme Court, each of 
V the railroad land grants made by Congress to aid in the con¬ 
struction of railroads then unadjusted. 

In furtherance of said act statements in adjustment of 
the Northern Pacific grant in the several States and Terri¬ 
tories traversed hv its constructed line were prepared in the 
office of the Commissioner of the General Land Office, and, 
in accordance with specific direction, the last-named officer, 
on May 26, 1006, forwarded to the Secretary of the Interior 
a revised and completed statement in adjustment of the en¬ 
tire land grant, which statement evidenced a large and grow¬ 
ing deficiency in the grant. In other words, it was evident 
from these statements in adjustment that it would require 
more lands than remained undisposed of within the in¬ 
demnity belts to meet the deficiency or losses occurring 
within the place or primary limits of the grant, and this de- 
I ficiency was specifically recognized and referred to by the 
Secretary of the Interior in his decision in the case known 
as Hessey vs. Northern Pacific Railway Co., copy of which 
is attached to the hill of the plaintiff filed in this cause, page 
11 of the record. 


Administration of Grant. 

Following the location of the line of the railroad pro¬ 
vided tor in the act of 1864 and the filing of maps showing 
such line of location with the General Land Office, it was 
the uniform practice for many years to withdraw from set¬ 
tlement entry and other disposition not only the odd-num¬ 
bered sections within the primary or place limits of the 
Northern Pacific land grant, but also within the enlarged 
secondary nr indemnity belts provided for by law. 

These withdrawals were maintained until after the en¬ 
tire line of road had been constructed and until August 15, 
1887, when these indemnity withdrawals were revoked and 
the odd-numbered sections within the indemnity belts were 
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thrown open to general settlement and disposition. Prior 
to the revocation of the indemnity withdrawals, selection of 
the odd-numl>ered sections within the indemnity belts, while £ 
exacted for the purpose of paying fees to the local land offi¬ 
cers, was not material in fixing rights under the grant, as 
those rights were fully preserved and protected by the with¬ 
drawals theretofore maintained. After such revocation, 
however, selection of specific tracts within the indemnity 
belts fixed rights as against adverse claims of individuals. 

Under this condition, and in order to preserve its rights 
within its indemnity belt, the grantee claimant repeatedly 
petitioned to he allowed to select the odd-numbered sections 
needed within it< indemnitv belts where thev were vet un- 

• • t 

surveyed, hut this privilege was denied, the grantee elaim- 
ant being required to await the filing in the local land office 
of the township plat of survey before selection would be per¬ 
mitted. although adverse claim by settlement was recognized 
on unsurveved lands. m 

It. was early known to the grantee claimant that the grant 
could not be satisfied from the odd-numbered sections within 
its indemnity belts, largely due to the revocation of the in¬ 
demnity withdrawals, and blanket selections, including all 
of the lands to he shown by the public surveys, when made, 
as parts of odd-numbered sections within its secondary or 
indemnity belts, were filed, and such lists are still upon the 
files in the General Land Office. 

The grant in aid of the construction of the Northern 
Pacific Pailroad makes no exception of lands hearing val¬ 
uable timber or which might he useful for timber-growing 
purposes. 

The particular lands the subject of this suit are parts of 
sections 3 and 9 of township 37 north, range 43 east, within 
the Spokane land district, in the State of Washington, being 
parts of odd-numbered sections within the indemnity limits 
of the Northern Pacific land grant. The plat of survey of 
the township in question was not filed in the local land office 
until February 3, 1914. whereupon the Northern Pacific 
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Railway Company, plaintiff herein, filed in the local land 
office at Spokane a certain list of selections, the same being 
known as List No. 165, serial 08803, the selection being in 
lieu of an equal quantity of lands lost to the grant within the 
primary or place limits. Said list of selections was accom¬ 
panied by the fees collectible under the law, and said selec¬ 
tion otherwise met in every particular and requirement the 
rules and regulations of the Interior Department and the 
provisions of the law under which the selection was made, 
and the said selection was duly, regularly, and lawfully ac¬ 
cepted hv the local officers and permitted to go on record 
under the list number and serial above given. 

The said list of selections was accompanied by a showing 
evidencing that the lands selected were unoccupied, unim¬ 
proved. non-mineral in character, and otherwise subject to 
the selection. However, the Commissioner of the General 
Land Office, on November 10. 1014. when considering said 
list of selections, held the same for cancellation solely upon 
the ground that the lands applied for fell within the limits 
of the executive order of March 2. 1007 (34 Stats., 3300), 
creating the Priest River Forest Reserve, changed in name 
by executive order of July 1, 1908, to Kanisku National 
Forest. 

Your petitioner duly appealed from the decision of the 
Commissioner of the General Land Office rejecting said list, 
and the Secretary of the Interior, acting through his First 
Assistant, sustained the action of the Commissioner of the 
General Land Office in rejecting the selection, and denied a 
motion for the rehearing of his said decision; whereupon 
your petitioner, having exhausted every possible remedy be¬ 
fore the Interior Department, thereupon filed in the Su¬ 
preme Court of the District of Columbia a hill to enjoin the 
Secretarv of the Interior from carrving into effect his de- 
vision, under which your petitioner’s indemnity selection 
of lands needed in partial satisfaction of its grant would have 
been canceled from the record and its claim thereto under 
its grant in and to these lands needed in partial satisfaction 
of the grant effaced from the records. 




To petitioner's bill a motion to dismiss was filed on behalf 
of Franklin K. Lane, Secretary of the Interior, upon which 
motion the ease was heard, and an order was entered dis¬ 
missing the plaintiff's bill, and the matter is, by appeal, 
brought to this honorable court. 

Summary. 

The record discloses that the Northern Pacific land grant 
was fully earned as early as 1885; that an ascertained de- 
ficiency in the grant was disclosed by the adjustment pre¬ 
pared in the General Land Ollice and submitted to the Sec¬ 
retary of the Interior in March. 1908; that the lands in suit 
are parts of odd-numbered sections non-mineral in character 
and freed of all individual claims, but had not been, and 
could not have been, under departmental decisions, formally 
selected prior to their inclusion within the limits of a forestry 
withdrawal: that they were formally selected, however, at 
the very earliest date possible under departmental decisions, 
immediately upon the filing of the plat of survey in the 
District land office, when the required fees were paid and 
all departmental regulations met by the showing filed in 
connection therewith. 

The case, therefore, presents for consideration the follow¬ 
ing questions: (a) What are the rights of a grantee claimant 
within the indemnity belt of a railroad land-grant after full 
performance of the conditions on which the grant was made, 
and after statements in adjustment of the grant had been 
prepared under a law of Congress and submitted under the 
order of the Secretary of the Interior, showing that more 

lands than those remaining within the indemnity belt will 

• • 

be needed to meet the known losses within the limits of the 
place grant? (1>) Are unsurveyed lands within the indem¬ 
nity belt after an ascertained deficiency, unaffected by the 
grant merely because the right of formal selection is withheld 
under departmental decision, and are such lands thereafter 
“public lands” within the meaning of that term as employed 




in section 24 of the act of March 3, 1891 (26 Stats., 1095) ? 
and (c) Does an inclusion of such lands within the limits of 
a forest reserve terminate and forfeit the known rights under 
the grant and bar the formal assertion of such rights fixed 
and established by the governmental adjustment, evidencing 
» in the grant, merely because the formal assertion 
ot such known rights was denied to the grantee claimant un¬ 
til survey had been made of the lands, which survey could 
only be made by the grantor, and which survey was withheld 
until after the forestry withdrawal was ordered? 

# 

In appealing from the decision of the Supreme Court of 
the District of Columbia plaintiff made the following 

Assignments of Error. 

I. 

“In failing to find and hold that a grant by the 
Congress of the United States to aid in the construc¬ 
tion of a railroad is not a gratuity but a contract, and 
that by constructing the road and putting it in opera¬ 
tion, the grantee performed its part of the contract 
and became entitled to performance by the Govern¬ 
ment.” 

II. 

“In failing to find and hold that as the grant of 
Congress was of a specific number of sections, it was 
intended that the beneficiary was to receive if possible 
the full amount granted.” 

III. 

“In failing to find and hold that the power of ap¬ 
proval vested in the Secretary of the Interior over in¬ 
demnity selections made in satisfaction of a grant of 
Congress to aid in the construction of a railroad, is 
judicial in its nature, and for the protection of the 
United States against an improper appropriation of 
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its lands, and cannot Ik? arbitrarily used in diminu¬ 
tion of or to accomplish a partial forfeiture of the 
grant.” 

IV. 

“In failing to find and bold that as by adjustment 
made of the grant to the Northern Pacific Railroad 
Company it bad been down that all the lands within 
the indemnity limits of the grant designated by odd 
numbers would fall short of the amount of lands lost 
within the primary or place limits of the grant, there 
was no occasion for the exercise of the judgment of 
the Secretary in selecting from them, and as the 
lands here in dispute are non-mineral in character 
and freed from the claims of any individual, they 
became, on the showing disclosed by the adjustment, 
appropriated to the grant.” 

V. 

‘‘In holding, in effect, that no right existed in an 
odd-numbered section within the indemnity limits of 
a railroad grant, even after adjustment bad shown 
that same was necessary in the satisfaction of the 
grant, and until selection bad been made thereof and 
the selection formally approved by the Secretary of 
the Interior.” 

VI. 

‘‘In holding, in effect, that lands within the in¬ 
demnity limits of a railroad grant of the character 
subject to selection and shown by adjustment to be 
needed in the satisfaction of the grant, may, never¬ 
theless, thereafter, be reserved to the United States 
and the right of selection under the grant in such 
lands therebv defeated.” 


VII. 

“In failing to find and hold that a reservation to 
the United States of lands needed in the satisfaction 
of a railroad land grant already earned bv construc¬ 
tion of the road, amounts to a partial forfeiture of 
the grant by executive action.” 







9 


VIII. 

“In failing to find and hold that section 24 of the 
act of March 3, 1891 (26 Stat., 1093-1103), au¬ 
thorizing the President to withdraw lands for forestry 
purposes is limited to the public lands and does not 
include lands to which the right of selection has at¬ 
tached under a railroad grant by the building of the 
railroad, and the showing on adjustment that such 
lands are needed in the partial satisfaction of the 
grant in lieu of lands lost to the grant within the 
primary or place limits. ,, 

IX. 

“In failing to hold that the selection of lands non¬ 
mineral in character, designated by odd numbers, 
within the indemnity limits of a railroad land grant, 
is not defeated by withdrawal or reservation of the 
lands in favor of the L nited States, the grantor.” 

X. 

“In discharging the rule to show cause and in 
granting defendant’s motion to dismiss plaintiff’s bill 
filed for the purpose of restraining the defendant from 
cancelling plaintiff’s selection of lands needed in the 
satisfaction of its grant, and of the character subject 
to selection under the grant.” 

XI. 

In failing to grant to the plaintiff relief as praved 
for against the unlawful and arbitrary act of the de¬ 
fendant in attempted diminution and forfeiture of 
the plaintiff’s grant, fully earned by construction of 
the railroad provided for in the granting act.” 

XII. 

“In failing to grant the injunction prayed for by 
appellant, and in dismissing its bill of complaint.” 

XIII. 

“Other errors appearing on the face of the record 
herein.” 

2b 
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ARGUMENT. 

I. 


“In failing to find and hold that a grant by the 
Congress of the United States to aid in the construc¬ 
tion of a railroad is not a gratuity but a contract, and 
that by constructing the road and putting it in opera¬ 
tion, the grantee performed its part of the contract 
and became entitled to performance by the Govern¬ 
ment. ’ ’ 


Much has been said about the vastness of this grant, but it 
must be remembered that it was a grant of lands within what 
was at the date of the grant a wilderness, and we do not as¬ 
sume that this honorable court is to sit in judgment upon 
the wisdom of Congress in the making of the grant. We de- ® 
sire, therefore, at the threshold of this case, to impress upon 
this honorable court that the rights here sought do not rest 
upon a gratuity, but are founded on a solemn contract en¬ 
tered into by the United States with a creature brought into 
existence under its provision and direction; that the grantee 
company and its successor in interest, the plaintiff in this 
case, have fully performed [and while it is willing to, and 
must abide by] every condition prescribed in the granting 
act constituting the terms of the contract [having performed] 
it has become entitled to demand performance on the part 
of the grantor. 

The Supreme Court, in the case of Burke vs. Southern 
Pacific Railroad Company (234 U. S., 669), speaking of the 
rights of the railroad company under the land grant there 
under consideration, very similar in terms to the one in¬ 
volved in this case, said: 
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“Instead of giving a gratuitous reward for some¬ 
thing already done, the act made a proposal to the 
• company to the effect that if the latter would locate, 

construct, and put into operation a designated line of 
railroad, patents would he issued to the company con¬ 
firming in it the right and title to the public lands 
falling within the descriptive terms of the grant. The 
purpose was to bring about the construction of the 
road, with the resulting advantages to the Govern¬ 
ment and the public, and to that end provision was 
made for compensating the company, if it should do 
the work, by patenting to it the lands indicated. The 
company was at liberty to accept or reject the pro¬ 
posal. It accepted in the mode contemplated by the 
act, and thereby the parties were brought into such 
contractual relations that the terms of the proposal 
became obligatory on both. Menotti vs. Dillon, lf>7 
U. S., 703. 721. And when, by constructing the road 
and putting it in operation, the company performed 
its part of the contract, it became entitled to per- 
# formance by the Government. In other words, it 

earned the right to the lands described. Of course. 

or uncertainty in the terms employed 
should he resolved in favor of the Government, but 
the grant should not lie treated as a mere gift.” 

II. 

In failing to find and hold that as the grant of 
Congress was of a specific number of sections, it was 
intended that the beneficiary was to receive if possible 
the full amount granted.” 

In this connection it must be noted that tbe courts have 
uniformly ruled that the purpose to be arrived at in the con¬ 
struction of these railroad grants is to preserve the intention 
of the Congress when making the grant, and that, while 
they should not be permitted to be enlarged by ingenious 
reasoning, neither should they be diminished bv a strained 
construction. Tn other words, the interpretation of the .grant 
must be a reasonable one and such as will give effect to the 
intention of the Congress. 
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There can he no doubt that when Congress made the grant 
here in question, l>eing of a certain number of sections per 
mile, it intended that tlie grantee should, if possible, obtain 
that number of sections upon performance of the conditions 
on account of which the grant was made, and when it pro¬ 
vided that if there be not within the place limits the requisite 
number of sections available under the grant, that the grantee 
might go into an indemnity belt and select enough to com¬ 
plete the full amount of the grant, its purpose was that from 
this territory added to the grant for selection, the grantee was 
to receive a full equivalent for the deficiencies occurring in 
the place grant. 

In this connection we deem it but necessary to refer to the 
following cases: Wisconsin Central R. R. Co. vs. Forsythe 
(loO I . S., 46, 60), and I nited States vs. Grand Rapids and 
I. R. R. Co. (154 Fed., 131-136). 

III. 

“In failing to find and hold that the power of 
approval vested in the Secretary of the Interior over 
indemnity selections made in satisfaction of a grant 
of Congress to aid in the construction of a railroad, 
is judicial in its nature, and for the protection of the 
United States against an improper appropriation of 
its lands, and cannot be arbitrarily used in diminu¬ 
tion of or to accomplish a partial forfeiture of the 
grant.' * 

To a proper understanding of the power exercised by the 
Secretary of the Interior, in considering a railroad indemnity 
selection, it becomes necessary to inquire as to the nature, 
scope and effect of the indemnity right and the reason for 
the power of approval conferred on the Secretary of the 
Interior respecting an indemnity selection. 

Each of the several grants made in aid of the construction 
of railroads gave a specified quantity of lands designated by 
even or odd-numbered sections along the route of the pro¬ 
posed road, with the exception of such as might, when the 






line of the road should he definitely fixed, have been reserved 
or disposed of by the Government, or to which a pre-emption, 
homestead, or other right might then have attached. These 
specified sections in place are commonly kndwn as the 
granted sections, or, more properly, as the primary or place 
grant. For these excepted sections, which otherwise would 
have been taken from those designated along the line of the 
road and within the place limits, other lands beyond those 
granted sections and within a specified distance were allowed 
to he selected with the approval of the Secretary of the In¬ 
terior. 

This enlarged belt, from which the losses occurring in the 
primary grant were to he satisfied, and they could he satis¬ 
fied nou herr else, was commonlv known as the indemnity 
belt, more properly known as the secondary or indemnity 
grant. 

It. was, of course, the purpose when specifying the par¬ 
ticular limits of the secondary or enlarged indemnity belt 
to fix it at a distance so as to make available to the grantee 
such a quantity of additional or indemnity lands as would 
fullv satisfy the losses that might occur within the limits of 
the primary grant. This is clearly shown hv subsequent en¬ 
largement of these indemnity belts, particularly in the in¬ 
stance of the grant here under consideration, respecting 
which a further enlarged indemnity belt was provided by 
the joint resolution of May 31, 1870, supra. 

The title conferred under the grant was a present one. so 
as to insure the donation for the construction of the road 
proposed against any revocation by Congress except for non¬ 
performance of the work within the period designated. 
Within the primary or place grant, therefore, the rights of 
the grantee claimant in and to specific sections was readily 
ascertainable, for a present title was passed as to all of the 
sections of the prescribed number as soon as they came into 
existence, non-mineral in character, not otherwise disposed of, 
and freed from the claims of others at the time the line of 
the proposed road was definitely fixed. At that time the 



amount of the loss was also theoretically immediately ascer¬ 
tainable. Failure in the making of the Government survevs 
of the lands in place, in actual practice, delayed the exact 
ascertainment of the losses. 

In the administration of the grant it was the uniform prac¬ 
tice following the filing of the maps of definite location of 
the line of the proposed road to withdraw from settlement, 
entry or other disposition the lands within the secondary or 
indemnity l»elt of the several land grants. These withdrawals 
preserved for the railroad grantees the indemnity lands, and 
had they been continued the adjustment of the grants would 
have been a simple matter, and the full rights of the grant 
would have been preserved. In that event the power of ap¬ 
proval conferred upon the Seeretarv respecting indemnity 
selections would have been limited to an ascertainment as to 
whether the lands were of the character granted and needed 
in the satisfaction of the grant. Such ascertainment would 
have protected in full the interests of the United States in 
the premises. 

Tn 1887 the then Secretary of the Interior, Mr. Vilas, 
reached the conclusion that it was improper to reserve these 
bodies of indemnity lands from settlement awaiting the ad¬ 
justment of the several grants and the necessary selections 
on account thereof. TTe thereupon, and against the advice 

of the then Attornev General. Mr. Garland, revoked the 

* / 

withdrawals and opened the lands to general disposition. 
Prior to this time formal selection of the lands by the rail¬ 
road grantee within its indemnity belt was unnecessary ex¬ 
cept for the purpose of paying the fees allowable to the local 
officers in the disposition of any public lands when title was 
desired to specific lands by the grantee. However, after such 
revocation, and in order to fix rights, not as aefninst the 
Foitert States, the (jranfor. hut as against others desiring to 
make settlement upon or entry of the land«, it became neces- 

sarv that formal selection be made bv the grantee of its in- 

• • ' T 

demnity lands. 

Tn the case of the Northern Pacific land grant, being the 
one here in question, by section 6 thereof it was provided: 





“Sec. 6. .Inc? be it further enacted, That the Presi¬ 
dent of the United States shall cause the lands to be 
surveyed for forty miles in width on both sides of the 
entire line of said road, after the general route shall 
be fixed, and as fast as may be required by the con¬ 
struction of said railroad; and the odd sections of the 
land hereby granted shall not be liable to sale, or 
entry, or pre-emption before or after they are sur¬ 
veyed, except by said company as provided in this act; 
f>ut the provisions of the act of September, eighteen 
hundred and forty-one, granting pre-emption rights, 
and the acts amendatory thereof, and of the act en¬ 
titled ‘An act to secure homesteads to actual settlers 
on the public domain/ approved May twenty, eighteen 
hundred and sixty-two, shall be, and the same are 
hereby, extended to all other lands on the line of 
said road, when surveyed, excepting those hereby 
granted to said company. And the reserved alternate 
sections shall not he sold by the Government at a 
price less than two dollars and fifty cents per acre, 
when offered for sale.” 

Tliis section Secretary Vilas held forbade the Land De¬ 
partment. to withdraw from the operation of the pre-emption 
and homestead laws any lands within the indemnity limits 
of its grant, and this view of the law was upheld by the Su¬ 
preme Court in its decision in the case of Hewitt vs. Schultz 
(180 U. S., 139). 

Primarily, the power of approval granted the Secretary of 
the Interior respecting an indemnity selection was for the 
protection of the United States against an improper appro¬ 
priation of the land, that is, it was necessary, as before stated, 
for him to determine before approving an indemnity selec¬ 
tion that the land selected was of the character granted and 
actually needed in the satisfaction of the grant, but after the 
revocation of the indemnity withdrawal it became necessary 
to ascertain the rights of others at the time the grantee 
claimant made formal selection of its indemnity lands. 

It is with respect to this latter condition, namely, as to 
the rights of others, claimed as against the indemnity right 



of selection, that the indemnity question has, in a number 
of instances, received the consideration of the courts, and it 
is in this respect that the courts have held that such lands 
remain open to homestead and pre-emption entry, and that 
patents to settlers within such indemnity limits, based upon 
entries made prior to selection by the railroad grantee, were 
valid as conveyances of land as against the subsequent selec¬ 
tion by the railroad grantee. 

Thr power of the Secretary of the Interior, therefore , with 
respect to the approval of an indemnity selection, is judicial 
and not arbitrary, the /toner heiny conferred to protect the 
Waited Staff s as ayainst an improper disposition of its lands, 
or in prottefion of the prior riyht of some third /tarty whose 
rhiin, was initiated prior tit format selection of the land. 

In the present instance the power assumed to he exercised 
by the Secretary of the Interior with respect to the selection 
here in question is neither in protection of the interests of 
the l nited States against an improper appropriation of 
lands under the grant, nor in protection of any individual 
claimant adverse to rights under the selection, for. under 
the facts, the tract here in question is shown to he an odd- 
numbered section, non-mineral in character, freed from the 
right> of others, necessary in the partial satisfaction of the 
giant, and shown to have been needed by adjustment made 
by the Land Department long prior to the withdrawal for 
forestry purposes, which withdrawal is the sole assigned rea¬ 
son for the action of the Secretary in withholding approval 
and for cancelling the selection. 


If the assumed power exists to be exercised in the manner 
shown in this case then the power of approval, when with¬ 
held. works or accomplishes a partial forfeiture of the grant, 
lor the result is that the Government, the grantor, through 
the action of the Executive in refusing approval, has, after 
condition fully performed, forfeited or withheld from the 
grantee a \er\ substantial part of the grant conferred. 

^ hen the indemnity withdrawals which preserved the in¬ 
demnity lands for the grant were revoked it was upon the 
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theory that the granting act forbade the withdrawal of in¬ 
demnity lands from homestead and pre-emption set- 
# tlenient. When a case involving the question as to the 
power to revoke these indemnity withdrawals reached 
Ihe Supreme Court, in sustaining the action taken, 
the decision of the court was largely, if not en¬ 
tirely, controlled by the fact that the question could 
not be said to he free from doubt, and that it was the settled 
doctrine of the court that in case of ambiguity the judicial 
department will lean with favor on a construction given to a 
statute by the Department charged with the execution of such 
statute, and if such construction he acted upon for a number 
of years will look with disfavor upon any sudden change 
whereby parties who have contracted with the Government 
upon the faith of such construction may he prejudiced. The 
construction by the Interior Department had, in that case ; 
occurred in 1888, and thousands of homestead and pre-emp- 
• tion claimants had been induced to settle upon and make 
homes upon indemnity lands. The case reached the Su¬ 
preme Court for decision in the October term of 1000, and it 
was in the light of that condition and the injuries that would 
result to these homestead and pre-emption settlers should the 
integrity of the withdrawal, be upheld that the case was de¬ 
cided. Two of the justices dissented, and in their dissenting 
opinion said: 

“It is unfortunate that during the years of con¬ 
struction, when it seemed important to hold out every 
inducement to the company to continue its work, the 
ruling and practice of the Land Department should 
have been unvarying in the line of securing to it the 
full amount of its grant, and that as soon as the road 
was completed and no further inducement to action 
by the company was needed, the ruling of the Land 
Department should be changed, and that thereto¬ 
fore done with a view of securing to it the full amount 
of its grant be declared void. A change in the rul¬ 
ing of the Department at that time was inauspicious.” 

Under the adjudications, therefore, the grantee claimant, 
although needing the land in partial satisfaction of its grant, 
3b 
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must surrender in favor of those settling upon die land prior 
to the time when formal selection is permitted by the Land 

Having opened the indemnity lands, long reserved to pro¬ 
tect the grant already earned, on the theory that withdrawn 
was forbade as against homestead and pre-emption settle¬ 
ments, the grantor now, through the action of the execu¬ 
tive if the action of the Secretary be upheld, resumes all oi 
the remaining lands within the indemnity belt long since 
shown to have been needed under the grant, as Indore stated, 
through the operation of a reservation made of such lands 

for forestry and other purposes. 

In this connection it should he stated that, although this 

case involves but parts of two sections, there have been re¬ 
served for different purposes lands earned and needed in the 
partial satisfaction of the Northern Pacific land grant within 
in indemnity belt, in excess of three millions of acres, almost 
equal to the amount of the known deficiency in the grant, as 
evidenced hv the Government’s adjustment. 

Surelv, then, it must be said that if this reserved power of 
approval over indemnity selections can in this arbitrary man¬ 
ner lie exercised, there has been conferred upon the execu¬ 
tive the power, through approval withheld to an indemnity 
selection to work a forfeiture of the entire indemnity grant 
even after it has been shown to have been earned under an 
act of Congress bv performance of the conditions on wluc.i 
the grant was made and adjustment disclosing that all the 
land within the indemnity belts only partly met the losses 


to the grant. 


IV. 


“In failing to find and hold that as by adjustment 
made of the grant to the Northern Pacific Railroad 
Company it had been shown that all the l an< * s 
the indemnity limits of the grant designated by odd 
numbers would fall short of the amount of lands lost 
within the primary or place limits of the grant, there 
was no occasion for the exercise of the judgment o 
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the Secretary in selecting from them, and as the 
lands here in dispute are non-mineral in character and 
freed from the claims of any individual, they became, 
on the showing disclosed by the adjustment, appro¬ 
priated to the grant.” 


In Weyerhaeuser vs. Hoyt (219 U. S., 380-387) it was 
said, in referring to the Northern Pacific land grant, being 
the grant here under consideration: 

“It is bevond dispute on the face of the granting 
act of July 2, 1804, c. 217; 13 Stat., 365, 367, and 
of the joint resolution of May 31, 1870, c. 67; 16 
Stat., 378, extending the indemnity limits, that it was 
the purpose of Congress in making the grant to con¬ 
fer a substantial right to land within the indemnity 
limits in lieu of lands lost within the place limits. 
It is also beyond dispute that as the only method pro¬ 
vided by the granting act for executing the grant in 
this respect was a selection of the lieu lands by the 
railroad company subject to the approval of the Sec¬ 
retary of the Interior that a construction which would 
deprive the railroad company of its substantial right 
to select and would render nugatory the exertion of 
power of the Secretary of the Interior to approve law¬ 
ful selections when made would destroy the right 
which it was the purpose of Congress to confer. 

The substantial rights here recognized by the highest 
authority as having been conferred generally within the in¬ 
demnity belt, are surely advanced by the fact that in 1969, 
before any withdrawal bv limits including these lands, an 
adjustment made of the grant by the Commissioner of the 
General Land Office under a law of Congress and in accord¬ 
ance with specific directions from the Secretary of the Inte¬ 
rior. had shown the grant to be deficient, that is, to need 
more lands in satisfaction than were available within the 
entire indemnity belts. 

We think we have clearly shown, under the preceding 
heading, that the power of approval conferred upon the Sec¬ 
retary of the Interior respecting indemnity selections was 
merely for the purpose of protecting the United States as 
against improper appropriation of their lands. 
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The lands being admittedly non-mineral and shown to he 
needed in partial satisfaction of the grant, being odd-num¬ 
bered sections within the indemnity belt, there was no neces¬ 
sity for the exercise of the power of approval conferred upon 
the Secretary of the Interior, for, hv the showing, the lands 
necessarily became appropriated under the grant, and were, 
as a consequence, a part thereof. As said in the Ilovt case 
just quoted from: 


‘‘It is also beyond dispute that as the only method 
provided by the granting act for executing the grant 
in this respect was a selection of the lieu lands by the 
railroad company subject to the approval of the Sec¬ 
retary of (he Interior that a construction which would 
deprive tho railroad company of its substantial right 
to select and would render nugatory the exertion of 
power of the Secretary of the Interior to approve law¬ 
ful selections when made would destroy tho right 
which it was the purpose of Congress to confer.” 


True, in that case it was merely held that the power of 
disposition did not continue after selection made, merely be¬ 
cause approval had not been given to the selection by the 
Secretary of the Interior, but a holding that deprives the 
railroad grantee of indemnity lands, ascertained to he a part 
of the grant by adjustment, merely because while tho privi- 
lege of selection was withheld awaiting tlie Government sur¬ 
vey a withdrawal was ordered, which included the lands 
within its limits, is a construction which effectually deprives 
the railroad company of the substantial right which it was 
the clear purpose of Congress to confer, solely because of 
approval withheld. 


It must be remembered that the right of selection in in¬ 
demnity lands, while they remained unsurveyed, was denied 
the grantee claimant. As long ago as July 10, 1800. selec¬ 
tion was attempted under the grant in question of an unsur¬ 
veyed tract, and in that instance the surrounding survevs 
had practically identified the tract sought, but even there the 
right of selection was denied. (See Northern Pacific Rail¬ 
road Co., 15 L. IX, 8.) 







21 


It is not within the power of the railroad grantee to iden¬ 
tify by private survey its own lands. It must await the 
6 progress of the public-lands surveys to embrace them. (See 
l nited States vs. Montana Lumber Manufacturing Co., 106 
U. S., 573.) 

The record will show that selection of the lands here in 
dispute was made at the earliest possible moment under the 
departmental decisions, namely, on the day the plat of the 
survey of the township was tiled in the district land office. 
If. under these circumstances, approval can he denied, 
wherein is there substance in the substantial right which it 
was the purpose of the Congress to confer upon a railroad 
grantee within its indemnity belt? 

In concluding this branch of the case we call attention to 
the decision of the Supreme Court, in St. Paul A Pacific R. R. 
Co. vs. Northern Pacific Rv. Co. (130 IT. S., p. 1). In that 
case the St. Paul Company urged, as against the claim under 
£ the Northern Pacific grant to the lands in the odd-numbered 
sections within its indemnity belt, that they had not been 
selected bv the Secretary of the Interior. It was admitted 
in that case that all the lands within the indemnity belt 
would make up hut a part of the losses within the primary 
limits, and respecting this branch of the case the court said 
at page 10: 

“As to the objection that no evidence was pro¬ 
duced of any selection by the Secretary of the Inte¬ 
rior from the indemnity .lands to make up for the 
deficiencies found in the lands within the place lim¬ 
its. it is sufficient to observe that all the lands within 
the indemnity limits only make up in part for these 
deficiencies. There was, therefore, no occasion for 
the exercise of the judgment of the Secretary in 
selecting from them, for they were all appropriated.” 

A reading of the case will show that the question deter¬ 
mined was directly at issue between the parties, and the 
decision was in no wise dicta. 

It seems to us that the case now l>efore the court is much 




stronger in favor of the company, for it is herein shown that 
an actual adjustment made by the Government, in accord¬ 
ance with the express direction of Congress, before any with¬ 
drawal, including the lands in question within its limits, had 
disclosed a deficiency in the grant. 

If selection and approval was not necessary as against (in- 
other claimant to the lands under an act of Congress. when 
the lands were admitted to he necessary in partial satisfac¬ 
tion of the grant, wherein should selection and approval he 
necessary as against the grantor after fall condition per¬ 
formed and adjustment shoving deficiency in the grant? 

V. 

“In holding, in effect, that no right existed in an 
odd-numbered section within the indemnity limits of 
a railroad grant, even after adjustment had shown 
that same was necessary in the satisfaction of the 
grant, and until selection had been made thereof and 
the selection formally approved by the Secretary of 
the Interior.” 

Respecting the deficiency in the grant set up in this case 
we have heretofore referred to the act of March 3. 1887, 
supra, providing for an adjustment of the grant, and also 
to the order of the Secretary under which the formal state¬ 
ment in adjustment showing the deficiency in the grant was 
submitted hv the Commissioner of the General Land Office 
in his letter addressed to the Secretarv of the Interior, dated 

t 

March 2fi. lOOfi, long prior to the forestry withdrawal pleaded 
in this case as a bar to the approval of the selection there¬ 
after made under the grant, and in this connection we deem 
it proper at this time to call attention to the certificate 
pleaded in the TTewitt-Schultz case, supra. The certificate 
introduced in that case was one eriven bv Mr. Lamoreux, then 
Commissioner of the General Land Office, dated May 2. 189fi, 
just ten years before the adjustment therein referred to was 
submitted, to the effect that he had caused examination to 
be made of the records in the General Land Office relative 
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to the Northern Pacific grant, and from said examination 
he certified to the fact that there was a known deficiency of 
3,559,222.78 acres in said grant, which could not he satis¬ 
fied within the limits prescribed by the grant. 

In commenting upon this certificate the Supreme Court 
said: 


‘‘It does not appear from the finding of facts that 
this certificate was given in any proceeding pending 
between parties in the Land Department.” 


The court then referred to the supplemental report of the 
Commissioner of the General Land Office for the year 1899, 
in which it was stated: 


“I am of opinion that it cannot at this time be 
stated with any degree of certainty that there are or 
are not sufficient lands available to satisfy the North¬ 
ern Pacific grant under the act of 1864.” 

And in conclusion it was said: 

“So that if the question whether there has been 
deficiency in the grant of lands to the Northern Pa¬ 
cific Railroad Company was at all material in this 
case, no effect can he given to the certificate of Com¬ 
missioner Lamoreux set out in the finding of facts.” 

In the I iewitt-Schultz case a title given under a settle¬ 
ment claim initiated after the withdrawal had been revoked 
was attacked by a purchaser from the railroad company, 
and the sole question raised was as to whether there was 
authority to revoke the indemnity withdrawal. Under the 
adjudication had in that case the settlement claim was pro¬ 
tected by the provision in section 6 of the granting act, 
which was held to forbade a withdrawal of indemnitv lands 
as against homestead and preemption settlement. Under 
this adjudication the question of a deficiency in the grant 
was perhaps immaterial, but, at any rate, the deficiency 
rested alone upon a certificate given by an officer, without 
authority of law, the statement in which was held to have 



*24 


been practically repudiated by later reports and decisions 
by the Land Department. 

In the present case not only was the statement in adjust¬ 
ment formally submitted to the Secretary of the Interior 
under a law of Congress, in accordance with his direction, 
but the deficiency shown by said adjustment has not only 
not since been repudiated, but has been specifically recog¬ 
nized in the decisions of the Land Department in con¬ 
troversies affecting indemnity lands of this grant. 

As before shown, there are no claims of third parties here 
involved, the question being solely one between the grantor 
and the grantee, and we feel sure that the present case comes 
before this court in an entirely different light from that- 
presented by the facts in the Ilewitt-Schultz case, and that 
the statement in adjustment is material and is entitled to 
consideration. 

I he real ellect of the decision of the defendant in deny- 


ing approval to the company’s selection here in question 
and holding the same for cancellation is, that there are no 
rights in the grantee within the indemnity belt even after 
full condition performed, and after adjustment had shown 
the lands to be needed, and until formal selection had been 
made of the lands and the selection had received depart¬ 
mental approval, and this, in the face of the holding that 
selection of indemnity lands would not be permitted until 
the lands had been surveyed. That this is the real position 
of the Land Department is fully shown by the record in 


the case of Central Pacific Railroad Co. 


Franklin K. 


Lane. No. 2012. on the present docket of this court. That 
case differs from the present case in two particulars: There, 
adjustment had not been made disclosing a deficiency in 
the grant before the withdrawal of the land, but formal 
selection had been made of the lands prior to the with¬ 
drawal, which selection awaited only formal consideration 
preliminary to its approval. 

Under these adjudications by the Land Department the 
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substantial right to lands within the indemnity limits in 
lieu of lands lost within the place limits, which the Supreme 
0 Court held in \Y eyerhaeuser vs. Iloyt, supra, it was the 
purpose of Congress to confer, are absolutely disregarded or, 
more properly speaking, destroyed. 

VI. 

“In holding, in effect, that lands within the in¬ 
demnity limits of a railroad grant of the character 
subject to selection and shown by adjustment to be 
needed in satisfaction of the grant, may, neverthe¬ 
less, thereafter, be reserved to the United States and 
the right of selection, under the grant in such lands 
thereby defeated.” 

The only statutory authority respecting withdrawals of 
forestry lands existing at the time the withdrawal here in 
question was made is that found in section 24 of the act of 
^ March 3, 1891, supra. This section reads as follows: 

“That the President of the United States may, 
from time to time, set apart and reserve, in any State 
or territory having public land bearing forests, in 
any part of the public lands wholly or in part covered 
with timber or undergrowth, whether of commercial 
value or not, as public reservations, and the Presi¬ 
dent shall, by public proclamation, declare the estab¬ 
lishment of such reservations and the limits thereof.” 

It is our contention that this section can have full opera¬ 
tion without destroying the substantial rights of the rail¬ 
road grantee within its indemnity belts, and that the rights 
of a railroad grantee are unaffected by the inclusion of in¬ 
demnity lands within the limits of a forestry withdrawal. 

It is undoubtedly true that as the grant to the Northern 
Pacific Railroad Company provided for the issuance of 
patents to the lands granted, both primary and indemnity, 
as the construction of the road progressed, that legal title 
does not pass under the grant to any specific section until 
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patent shall issue therefor. This is far from saying, how¬ 
ever, that no right exists in <ind to the lands within the 
indemnity belt until the formal patent may issue. For, as 
said in the V eyerhaeuser-lloyt case,* swp-ra, it was the in¬ 
tention of Congress to confer a substantial right to lands 
within the indemnity limits in lieu of lands lost within the 
place limits. 

Losses within the place grant can he satisfied nowhere 
else, and surely lands burdened with such a right as is 
shown in this case, were not meant to, and did not, fall 
within the operation of said section. 

To hold otherwise puts it within the power of the execu¬ 
tive, after full performance under the grant, to resume a 
very substantial part of it, or, in fact, the whole of the 
indemnity grant, by refusal to permit selections; withhold¬ 
ing approval to them when made; and by including them 
within the limits of a withdrawal for forestry or other pur¬ 
poses. 

To make this possible it must be held that section 24 of 
the act of March 3, 1891, supra, accomplished a repeal, 
modification, or forfeiture by implication, for said act does 
not purport to modify the Northern Pacific land grant, nor 
is it necessary to construe it as interfering with rights or 
authorizing interference with rights under that grant. We 
say, therefore, that the mere inclusion of indemnitv lands 
otherwise subject to selection under the grant within the 
limits of a forestry withdrawal does not affect rights under 
the grant, and as a consequence such a withdrawal furnishes 
no reason for denying approval to such an indemnity selec¬ 
tion. 

VII. 

“In failing to find and hold that a reservation to 
the United States of lands needed in the satisfaction 
of a railroad land grant already earned by construc¬ 
tion of the road, amounts to a partial forfeiture of 
the grant by Executive action.” 





As no act of Congress has been referred to directly modify¬ 
ing or limiting the Northern Pacific grant, any question as 
to the power of Congress to invade this grant is removed 
from the case. In this connection we call attention to the 
case of Clarke vs. Herrington (186 U. S., 206), because 
this case was pressed upon the court below in support of the 
claimed power and right of Congress to make disposition 
of indemnity lands at any time prior to the vesting of title 
under an approved selection. It was noticed by the court 
in its opinion in that case, page 211: 

“That this is not an action to recover the posses¬ 
sion of any land, or one to quiet the title thereto. 
It is simply an action to recover damages for the 
breach of a contract in respect to the land, and the 
decision, in no respect controlling the action of the 
officers of the Land Department, is simply a de¬ 
termination of the rights which the parties have ac¬ 
quired by proceeding in the Land Department.” 

The tract involved in that ease was within the indemnity 
limits of the grant made by the act of July 26, 1866 (14 
Stats., 289), to the Union Pacific Railroad Company, south¬ 
ern branch, a corporation whose name was subsequently 
changed to Missouri, Kansas & Texas Railroad Company. 
It was also an even-numbered section within the place 
limits of the grant made by acts of Congress of July 1, 
1862 (12 Stats., 489), and July 2, 1864 (13 Stats., 356), 
to the Union Pacific Railroad Company, eastern division. 

These even-numl)ered sections were increased to the double 
minimum price, and thereby reserved for disposition long 
prior to construction of the road under the act of July 26, 
1866, and the selection of the tract under that grant by the 
Missouri, Kansas & Texas Company. It was held that the 
reservation and increase in price of even-numbered sections 
within the Union Pacific grant, removed them from the 
class of lands subject to indemnity selection under the later 
grant to the Missouri, Kansas & Texas Company. This was 



the only question presented involving the construction of 
the land grant, and while it is true that in the course of 
the opinion it was said: 

“that no title to indemnity lands is vested until 
an approved selection has been made, and that up to 
such time Congress has full power to deal with lands 
within the indemnity limits as it sees fit,” 


this statement was preceded by the finding that the restric¬ 
tive legislation limiting the disposition of the even-num¬ 
bered sections within the Union Pacific grant was passed 
before the construction of the Missouri, Kansas & Texas 
Railroad, so that said case, if it has any value here, shows 
a recognition of the well-established principle that no re¬ 
strictive legislation or modification of a grant could occur 
after full performance on the part of the grantor. This 
principle is also fully recognized in the case of New Orleans 
Pacific Railway Co. vs. United States (124 U. S., 124, 129). 

It is elementary that after full performance by one party 
to a contract no modification thereof is possible, for attempted 
modification amounts to repudiation and works practical 
confiscation. No better illustration could l>e offered than 
that presented in the case now before the court. The 
grantee company is promised, on completion of a railroad, 
an amount of lands, a portion of which it must select within 
a defined indemnity belt. Although full performance on 
the part of the grantee, and the admission by the grantor 
that all the lands within the indemnity belt will t>e needed 
in satisfaction of the grant, it is first denied the privilege 
of selection because of lack of surveys which were within 
the making of the grantor alone, and while in this con¬ 
dition a large part of the indemnity grant is practically 
resumed by an attempted withdrawal of the lands for for¬ 
estry and other purposes. If the action of the defendant in 
refusing approval solely because of such withdrawal be up¬ 
held, it amounts to a confiscation of three million acres and 
upwards of the indemnity lands needed by the plaintiff in 
the partial satisfaction of its grant. 
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As before shown, however, no attempt has been made by 
Congress to modify, alter, or affect rights under the North¬ 
ern Pacific land grant. 

Had it been the purpose of Congress, through the with¬ 
drawal authorized by section 24 of the act of March 3, 1891, 
supra, to thereby forfeit or conclude the rights of railroad 
grantees by including indemnity lands within the limits of 
forestry withdrawals therein authorized, the intention so to 
do must have been plainly expressed, as such action would 
necessarily have amounted to a statutory forfeiture of sub¬ 
stantial rights given and earned under the grant. We feel 
sure that no legislation could have been enacted that pro¬ 
posed in such a summary manner to dispose of substantial 
rights fully earned under these grants. 

Concluding this branch of the case, we think it but neces¬ 
sary to say that it is elementary that forfeitures are not 
favored by the courts, and that to forfeit substantial rights, 
even where the power exists, the purpose and intention so 
to do must be plainly expressed, for even in case of for¬ 
feiture by statutory provisions the statute imposing the 
forfeiture must be construed strictly and in a manner as 
favorable to the person whose property is to be taken as is 
consistent with fair principles of interpretation. 

We take it that it will not be se riously contended that in 
the absence of statutory enactment tliShwer existed in the 
Executive to terminate and forfeit substantial rights granted 
by the Congress and earned by performance of the con¬ 
ditions on account of which the grant was given. 

VIII. 


‘‘In failing to find and hold that section 24 of the 
act of March 3, 1891 (26 Stat., 1093-1103), author¬ 
izing the President to withdraw lands for forestry 
purposes is limited to the public lands and does not 
include lands to which the right of selection has 
attached under a railroad grant by the building of 
the railroad, and the showing on adjustment that 





such lands are needed in the partial satisfaction of 
the grant in lieu of lands lost to the grant within 
the primary or place limits.” 

As by the adjudications of the court it has been estab¬ 
lished that the sixth section of the act granting lands in aid 
of the construction of the Northern Pacific Railroad for¬ 
bade the withdrawal of the indemnity lands from home¬ 
stead and preemption settlement and disposition, it must be 
admitted that thevse indemnity lands, at least prior to selec- 
ion, remained public lands in the ordinary sense of that 
term, and if claim had been initiated in any proper manner 
by an individual claimant prior to selection it must l>e ad¬ 
mitted that such claim would be preferred as against the 
selection under the grant. 

Tt had been assumed by many learned in the law, as the 
power to dispose of the public lands was reposed in the 
Congress, that after the passage of general laws providing 
for the disposition of the public lands it was not within the 
power of the executive to withdraw or withhold public 
lands from disposition except with the consent of the Con¬ 
gress, and it was perhaps this view that induced the legisla¬ 
tion enacted in section *24 of the act of March 3, 1891. 
However, since the recent decision of the Supreme Court in 
United States vs. Midwest Oil Co. (236 U. S., 459) the 
power of executive withdrawal must be recognized without 
specific congressional authority therefor. In the light of 
this adjudication, therefore, the legislation enacted by sec¬ 
tion 24 of the said act of March 3, 1891, was perhaps un¬ 
necessary. 

We appreciate, however, that it becomes necessary to 
show that the lands here in suit were impressed with such 
rights at the time of the forestry withdrawal in 1907 as took 
them out of the withdrawal thereby made of public lands. 

We think we have fully done this under the previous 
discussion of this case, for thereby we have shown (a) that 
it was the purpose of Congress originally in making the 




grant to confer substantial rights within the indemnity 
belt; (b) that adjustment made in accordance with a law 
of Congress had shown that all the lands within the in¬ 
demnity belts of the Northern Pacific land grant would but 
partly meet the losses occurring within the place or primary 
grant; (c) that large areas within the indemnity belts at 
the time of the adjustment were yet unsurveyed, and that 
survey thereof could only be accomplished by the grantor 
and at its pleasure; (d) that selection had been attempted 
of the lands while yet unsurveyed, knowing that they w r ould 
be needed in partial satisfaction of the grant; (e) that this 
right of selection before survey was denied by the executive 
branch of the Government charged with the administra¬ 
tion of the grant; (/) that formal selection was made under 
the grant at the very earliest time possible under the land 
office adjudications immediately upon the filing of the plat 
of survey of the township in the district land office, and 
( g) that to hold that these lands at the date of said with¬ 
drawal remain public lands and subject to reservation by 
the grantor amounts to a practical repeal of a large part of 
the indemnity grant previously earned by full performance 
of conditions, and a withholding from the grantee of the 
substantial rights within the indemnity belt which, it has 
been adjudged by the highest court, it was the purpose of 
Congress to confer. 

We think, therefore, it should be adjudged that the law 
making the grant and the condition disclosed by the ad¬ 
justment were such as attached a right of selection within 
the indemnity belt under and on account of the grant long 
prior to the attempted withdrawal of the lands for forestry 
purposes in 1907. 

It has been adjudged, as betw r een conflicting grantee 
claimants, claiming under acts of Congress that proposed to 
pass title to all the “public lands” within the limits of the 
grants conferred, that no right was passed under the subse¬ 
quent grant to lands within the indemnity limits of the 
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prior grant, where the subsequent grantee admitted that all 
the indemnity lands would he needed in the satisfaction of 
the first grant, and this, in the face of a showing that no 
selection had been made of the lands under the first grant. 
(See St. Paul Pacific R. R. Co. vs. Northern Pacific R. R. 
Co., supra.) It was held by the court in that case that such 
a condition shown amounted to an appropriation of all the 
lands under the first grant, and such appropriation neces¬ 
sarily took them out of the category of “public lands,” 
surely as between the two claimants grantee from the United 
States. 

It necessarily follows under the conclusion in that case 
that the lands within the indemnity belts of the Northern 
Pacific land grant were, as between the United States and 
the grantee, fully appropriated and removed from the class 
of public lands when by the Government’s own adjustment 
it was shown that all the lands within the indemnity belts 
of the Northern Pacific land grant would but partly meet 
the losses within the primary or place grant. 


IX. 


“In failing to hold that the selection of lands non- 
mineral in character, designated by odd-numbers, 
within the indemnity limits of a railroad land grant, 
needed in partial satisfaction of the grant, is not 
defeated by withdrawal or reservation of the lands 
in favor of the United States, the grantor.” 


After an ascertained deficiency in the grant, selection of 
specific land within the indemnity belt is, as between the 
grantor and grantee, only necessary for the purpose of pay¬ 
ing the fees allowable to the local land officers in disposal 
of lands within their district, and to establish the character 
of the lands selected as non-mineral, all mineral lands, ex¬ 
cepting coal and iron, being specifically excluded from both 
the primary and indemnity grants. 
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This record shows that selection was made of the lands 
in suit with payment of fees to the local officers and proof 
£ of their non-mineral character. When the Government ad¬ 
justment showed that the grant must be deficient, surely a 
right to take, select, or appropriate the entire indemnity 
belt, then vested as between the grantor and the grantee, 
and the selection withheld for the moment because the 
lands were unsurveyed, but made at the very earliest date 
thereafter possible under the land office ruling, namely, on 
filing plat of survey in the local land office, when approved, 
has relation at least as of the time when the deficiency in 
the grant was known or established. 

A construction, therefore, which would deprive the Sec¬ 
retary of the Interior of his power to approve such a selec¬ 
tion merely because an intermediate withdrawal included 
such lands within its limits, necessarily deprives the grantee, 
through executive action, of the substantial right which it 
) was the purpose of Congress to confer within an indemnity 
belt, for such substantial right, originally conferred, be¬ 
came an accrued or vested right on performance of con¬ 
ditions prescribed in the granting act, and the adjustment 
showing or establishing a known deficiency in the grant. 

X. 

“In discharging the rule to show cause and in 
granting defendant’s motion to dismiss plaintiff’s 
bill filed for the purpose of restraining the defendant 
from canceling plaintiff’s selection of lands needed 
in the satisfaction of its grant, and of the character 
subject to selection under the grant.’’ 

If the power in the premises claimed by the defendant is 
upheld, it necessarily works a diminution of the grant, for, 
as shown, the adjustment made prior to the reservation had 
established a large deficiency in the grant, and the reserva¬ 
tion made under the assumed power set up by the defendant 
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has included within the limits of reservations three million 
acres of lands or more, nearly equaling the ascertained de¬ 
ficiency. T. lie reserved power in approval of indemnity 
selections to be exercised by the Secretary of the Interior in 
approval of such selections has been uniformly adjudged 
to be judicial in its nature. This power cannot be arbi¬ 
trarily withheld to the injury of the grantee. To so do 
amounts to an unlawful act. Therefore, if the rights of the 
plaintiff had become fixed or vested at the time of said with¬ 


drawal, the attempted reservation of such lands by the de¬ 
fendant was an invasion of such rights, and the court below 
therefore erred in granting the motion to dismiss plaintiff’s 

bill. 


XI. 


‘ ‘ In failing to grant to the plaintiff relief as prayed 
for against the unlawful and arbitrary act of the 
defendant in attempted diminution and forfeiture 
of the plaintiff’s grant, fully earned by construction • 
of the railroad provided for in the granting act. ’ ’ 

Plaintiff is in this case complaining of an attempted un¬ 
lawful invasion of its rights by the defendant, an officer 
of the United States, under color of such office. The de¬ 
fendant is claiming that his act, in withdrawal of the land, 
has destroyed the substantial right of the plaintiff in the 
premises, and unless restrained he will cancel and efface 
from the record the selection of the plaintiff, deny approval 
thereto, and refuse a patent thereon as by law provided, and 
thus work a» great and irreparable injury to the plaintiff. 

As before shown, three million acres or more of lands 
within the indemnity limits of the plaintiff’s grant are in¬ 
cluded in like reservations, an amount nearly equal to the 
known or ascertained deficiency in the grant, and these 
lands lie within the several States traversed by the line of 
the company’s road, involving, therefore, lands in many 
jurisdictions. 
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This is in no sense a suit against the United States, but 
one to restrain the defendant from an illegal and unauthor¬ 
ized act under color of his office, which would at least cloud 
the title of the plaintiff in the premises. Tn this connection 
we deem it but necessary fo refer to Philadelphia Company 
vs. Stimson, Secretary of War (223 U. S., 605), and Lane, 
Secretary of Interior, vs. Watts (234 U. S., 525), and say 
that unless the defendant can in this action be restrained 
from carrying into effect his threatened unlawful act the 
plaintiff is entirely remediless. 

XII. 

“In failing to grant the injunction prayed for by 
appellant, and in dismissing its bill of complaint.” 


IN CONCLUSION. 

In concluding the argument in this case let us look to the 
authorities cited by the court below in support of its de¬ 
cision dismissing plaintiffs bill, and as the opinion is very 
short we quote it here in full: 


Opinion. 

Filed July 24, 1916. 

******* 

“This case differs from Central Pacific Railway 
Company vs. Lane et al .., Equity No. 33,461, decided 
herewith, in that the withdrawal in the present case 
was for natural forest purposes, whereas in that case 
it was for public power-site purposes, but also and 
more especially, in that the withdrawal here was 
prior to the filing of the plaintiff’s list of selections 
of lands within the indemnity limits. 

“In the Central Pacific case the court referred to 
and quoted from decisions of the Supreme Court as 
follows: 





The Supreme Court said, in Wisconsin R. R. 
Co. vs. Price County, 183 U. S., 496, 513, referring 
to opinions of Attorneys General: 

“ The uniform language is, that no title to in¬ 
demnity lands becomes vested in any company or in 
the State until the selections are made; and they are 
not considered as made until they have been ap¬ 
proved. as provided by statute, by the Secretary of 
the Interior/ 

“In Sjoli vs. Dreschel, 199 U. S., 564, 565, the 
court said: 

“ ‘From the numerous cases in this court relating 
to the above act of July 2, 1864, the following propo¬ 
sitions are to be deduced: * * * 

“ That no rights to lands within indemnity limits 
will attach in favor of the railroad company until 
after selections made by it with the approval of the 
Secretary of the Interior; 

“ That up to the time such approval is given, 
lands within indemnity limits, although embraced 
by the company’s list of selections, are subject to be 
disposed of by the United States or to be settled upon 
and occupied under the pre-emption and homestead 
laws of the United States;* * * 

“This language was quoted with approval in Os¬ 
born vs. Froyseth, 216 U. S., 571, 578. In Stalker 
vs. Oregon Short Line, 225 U. S., 142, 149, the court 
says: 

“ The principle is that which has been many 
times applied in conflicting claims to indemnity 
lands, under railroad land grants. In such cases the 
patent, when issued, is held to relate to the date of 
the filing of the railroad company’s list of selections 
in lieu of place lands lost, thereby defeating adverse 
rights initiated after the actual filing of the list of 
selections. The same rule has likewise been applied 
to lists of selections made by States to which a grant 
has been made subject to location. In both classes 
of cases, it. has been many times ruled that while no 
vested right against the United States is acquired 
until the actual approval of the list of selections, the 
company does acquire a right to be preferred over 
such an intervenor. In other words, the patent, 
when issued, relates back to the initiatory right, and 
cuts off all claimants whose rights were initiated 
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later. The question was fully reasoned out and the 
cases reviewed in Weyerhaeuser vs. Iloyt, 219 U. S.. 
380, and we can add nothing to the conclusiveness of 
that case.’ ” 

“On these authorities the motion to dismiss the 
bill is granted. Sene copy of proposed decree with 
two days’ notice of settlement.” 

“By the Court: 

“WALTER I. McCOY, Justice .” 

The court first refers to the case of Wisconsin Central 
Railroad Company vs. Price County. That case involved 
only the question of taxation of lands within a railroad grant 
by the Shite of Wisconsin, and it was merely held that full 
title did not pass so as to make the lands amenable to the 
State laws in taxation until approval had been given to the 
indemnity selections. In that case the lands were shown to 
have been selected on account of the grant, but approval was 
not yet given because it had not yet been ascertained whether 
the lands were needed in the satisfaction of the grant. In 
the course of the opinion it is said at page 511: 

“The agent of the State made the selections, and 
they had been properly authenticated and forwarded 
to the Secretary of the Interior. But that officer 
never approved them. Nor can such approval be 
inferred from his not formally rejecting them. He 
refused, as already stated, to issue to the company 
any patents for any more lands, insisting that it had 
already received over forty thousand acres too much, 
and he directed the Commissioner of the General 
Land Office to require the company to restore this 
excess to the Government. The approval of the Sec¬ 
retary was essential to the efficacy of the selections, 
and to give to the company any title to the lands 
selected. His action in that matter was not minis¬ 
terial, but judicial. He was required to determine, 
in the first place, whether there were any deficiencies 
in the land granted to the company which were to be 
supplied from indemnity lands; and, in the second 
place, whether the particular indemnity lands se¬ 
lected could lie properly taken for those deficiencies.” 



It will be readily seen that under the facte of the case the 
conclusions based on those facts could have no controlling 
effect here, for in this case the facts are just the opposite to ® 
those found in that case, in this: adjustment had been made 
of the grant under the Secretary’s direction, which showed 
the grant to be deficient, and there is no suggestion that the 
lands are not of the character subject to selection; on the con¬ 
trary, under the pleadings they are admitted so to be. 

The court next refers to the decision of the Supreme Court 
in the case of Sjoli vs. Dreschel. That case involved con¬ 
flicting claims under a railroad indemnity selection and a 
homestead claim which had passed to patent. The facts 
showed that the homestead claim had been initiated prior 
to the selection, which, under repeated adjudications, was 
sufficient to prefer the homestead claim to the selection. 

It is true that in that case very broad language was used, 
the court holding that indemnity lands remained open to 
general disposition even after indemnity selection and until • 
formal approval had been given to such selection by the 
Secretary of the Interior. The holding in this respect was 
entirely abrogated, and its effect fullv removed by the later 
decisions of the Supreme Court in Weyerhaeuser vs Hoyt, 
supra, and Daniels vs. Wagner. 237 U. S., 547. 

While the last-mentioned case dealt with a lieu selection 
under the act of June 4, 1<S97 (30 Stats., 36), l>eing a 
selection in lieu of a tract relinquished or surrendered to the 
Government within the limits of a forest reserve, neverthe¬ 
less the opinion deals directly with the power of the Secre¬ 
tary of the Interior in respect to withholding approval from 
a lieu selection otherwise regular and valid under a supposed 
discretion lodged in the Secretary by reason of the power of 
approval conferred upon him. 

In that case the lieu selection had been regularly made, 
but, due to mistake of the local officers, third parties were 
permitted to initiate claims to the land subsequent to the 
filing of the selections, and when acting upon the selections 





the Secretary of the Interior, in exercise of this supposed 
discretion, found and held that the equities of the third per¬ 
sons misled by the local officers were superior to the claims 
pressed under the selection, which selection he held was 
without effect until formal approval was given by him, and 
for that reason he refused to give approval and passed the 
intermediate claims to patent. Claimants under the selec- s 
tion thereafter brought suit to charge the titles thus given 
to the intermediate persons, in trust, and on this suit the 
claims under the selection prevailed. In disposing of this 
supposed discretion, under which approval to the lieu selec¬ 
tions was withheld, it was said in the course of the opinion, 
at page 558: 

“When these conclusions are accepted it results 
that the claim of discretionary power is substantially 
this: That in a case where under an act of Congress 
a right is conferred to make an application to enter 
public land and a duty imposed upon the Depart¬ 
ment to permit the entry, the Department is author¬ 
ized in its discretion to refuse to allow that to be done 
which is commanded to be done, and thus deprive the 
individual of the right which the law gives him. 
And it becomes, moreover, certain that the necessary 
result of this assertion is the following: That al¬ 
though Congress may have the power to provide for 
the disposition of the public domain and fix the terms 
and conditions upon which the people may enjoy the 
right to purchase, it has not done so, since every 
command which it has expressed on this subject may 
be disregarded and every right which it has con¬ 
ferred on the citizen may be taken away by an un¬ 
limited and undefined discretion which is vested by 
law in the administrative officers appointed for the 
purpose of giving effect to the law. When the true 
character of the proposition is thus fixed it becomes 
unnecessary to go further to demonstrate its want of 
foundation.” 

This is the very latest expression of the Supreme Court in 
the matter of approval to lieu selections, and the case, while 
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it involves, as before stated, the question of power of ap¬ 
proval respecting a forest lieu selection, nevertheless a read¬ 
ing of the opinion will show that it rests upon the previous 
decision of that court in Weyerhaeuser vs. Hoyt, supra, in¬ 
volving an indemnity selection under the Northern Pacific 
land grant. 

Certainly the two cases just referred to entirely remove 
the dicta in the decision of the court in the Sjoli-Dreschel 
case, on which the decision of the court below is largely 
rested. 

One other decision is referred to, namelv, the decision of 
the Supreme Court in Stalker vs. Oregon Short Line Com¬ 
pany, 225 U. S., 142. That case involved conflicting rights 
between the grant of right of way given by the act of March 
3, 1875 (18 Stats., 482), across the public lands and a con¬ 
flicting settlement claim. The decision was in favor of the 
railroad company holding its right of way superior to the 
claim of the settler, and surely nothing can be found in the 
decision in that case that is in anvwise controlling here. 

As hereinbefore stated nearly all of the cases that have 
reached the higher courts involving a construction of the 
indemnity provision of railroad land grants were cases 
wherein there were conflicting claimed rights under the set¬ 
tlement laws in conflict with the claimed right of indemnity 
selection. In most of the cases the settlement claim had pre¬ 
ceded the formal selection of the lands. In others, however, 
the claims were initiated after the formal selection of the 
lands and prior to approval. 

In the first class of cases nothing that was said in the opin¬ 
ion could be controlling here, because under the adjudica¬ 
tions of the court the sixth sectioq of the Northern Pacific 
granting act was held to have forbade withdrawal of in¬ 
demnity lands, and as a consequence, as between the home¬ 
stead and pre-emption settler and the company, it became a 
race of diligence in favor of the one who should first initiate 
a claim. The settler having been adjudged to be a prior 
claimant, this controlled the decision in his favor. 
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In the second class of cases, even in the conflict between 
the settler and the claimant under the railroad indemnity 
# selection, while the language of the decision of the highest 
court seemed to favor the individual claimant who initiated 
his claim even after selection, notably the language of the 
Supreme Court in the Sjoli-Dreschel case, supra, yet this 
has been fully clarified by the later decisions of the Supreme 
Court in the case of Weyerhaeuser vs. Hoyt, supra, and 
Daniels vs. Wagner, supra. 

The case now before the court, however, is in a class 
different from either of those just referred to. Here there 
is no conflicting settlement claim; the lands are shown to be 
of the character intended to be granted and to have been 
needed under the grant long prior to any attempted reserva¬ 
tion of the lands for forestry purposes. The only case con¬ 
sidered by the Supreme Court, therefore, that can have any 
direct bearing upon this question is that of the St. Paul & 
\ Pacific R. R. Co. vs. Northern Pacific Ry. Co., supra, wherein 
conflicting claims were presented to the same land under 
different grants of Congress, and where the later grantee was 
attempting, under a law of Congress, to appropriate lands 
within the indemnity limits of a prior grant. It was ad¬ 
mitted in that case that the indemnity lands were all needed 
in the satisfaction of the prior grant, and although no selec¬ 
tion had been made of them they were adjudged by the court 
to have been appropriated and thereby taken out of the grant 
of public lands to the later grantee. 

It must be clear that under a grant of the Congress of the 
public lands whatever reserved rights remained in the United 
States after the grant to the first claimant within the limits of 
the grant therein provided for, were transferred to the second 
grantee, and if the second grantee could not take these lands, 
by what force of reasoning can it be held that the grantor 
could, after condition fully performed and after the execu¬ 
tive branch of the Government by adjustment had 
shown the grant to be deficient, take back to himself 
a substantial part of the grant, without even an act or for- 
6b 



feiture, merely through executive action in attempted reser¬ 
vation of such lands? 

We cannot believe that this honorable court will be in any¬ 
wise misled, as was the court below, in its review of the ad¬ 
judications of the courts affecting rights under railroad 
grants, and we submit the case, therefore, with confidence 
that the substantial rights of the grantee in these lands will 
be respected and the defendant restrained from his unau¬ 
thorized, unlawful, and arbitrary act in attempted destruc¬ 
tion of rights granted and fully earned under a law of the 
United States. 

Respectfully submitted, 

ALEX. BRITTON, 

EVANS BROWNE, 

F. W. CLEMENTS, 

Attorneys for Northern Pacific R>j. Co . 
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In the Court of Appeals of the District 

of Columbia. 

October Term, 1916. 


The Northern Pacific Railway Co., 
a corporation, appellant, 


v. 


No. 3013. 


Franklin K. Lane, Secretary of the 

Interior. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLANT. 

The appellant appeals from a decree of the lower 
court which, sustaining our motion, dismissed its 
bill in which an injunction was prayed. 

STATEMENT OF THE CASE. 

This case is like the case of Central Pacific Ry. v. 
Lane et al., No. 3012, in which we have just filed a 
brief, in certain features, but it is to be distin¬ 
guished by the existence of certain facts. 

In the Central Pacific case the railroad tendered 
its selection of lands to be taken in indemnity for 
that lost in place at a time when the land was open 
to its selection. 
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In this case, the land in controversy, which is 
within the indemnity belts of the Northern Pacific 
grant, was included in an Executive withdrawal or 
reservation known as the Priest River Forest Re¬ 
serve (now known as the Kanisku National Forest) 
March 2, 1907. (Record, p. 7 and pp. 8-9.) 

The appellant selected the land as indemnity 
Februarv 3,1914—nearlv seven vears later. 

Tf our position in the Central Pacific case is cor¬ 
rect, obviously there is nothing in this case on w hich 
we feel that there is necessity to submit further 
argument. We have supplied copies of our brief 
in the Central Pacific case to counsel in this case. 

A\ e think that on page 28 of their brief, counsel 
for the Central Pacific Railway in No. 3012 has 
stated the appellant in this case out of court: 

The railroad grantee can acquire no rights 
in any specific tract of indemnity land until 
actual selection thereof. 

As we understand it, the appellant claims that 
there exists a deficiency in its grant and that there 
is not enough land left in the indemnity belts to 
satisfy its grant. Therefore, it is argued, every 
acre of land in the indemnity belts is appropriated 
to its uses, whether the railroad has selected the 
land or not. It is a dedication, whether surveyed 
or not, to the railroad which precludes the United 
States from diverting any of it to public uses or 
purposes. 

We think, on the authorities cited in the Central 
Pacific case, that this can not be so. 
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As was said in Southern Pacific R. R. v. U. S. 
(223 U. S. 565, 570): 

An indemnity grant, like the residuary 
clause in a will, contemplates the uncertain 
and looks to the future. What a railroad is 
to be indemnified for may be fixed as of the 
moment of the grant, but what it may elect 
when its right to indemnity is determined de¬ 
pends on the state of the lands selected at 
the moment of choice. Of course the rail¬ 
road is limited in choosing by the terms of 
the indemnity grant, but the so-called grant 
is rather to be determined as a power. 

When this appellant attempted to exercise its 
power it found that the land in controversy had 
been included in a forest reserve seven vears before. 
But, it is urged, the company could not select until 
the land had been surveyed, and its selection was 
made quite promptly after survey. On this point 
we quote from Oregon d' Calif . R. R. Co. v. United 
States (189 U. S. 116, 118): 

The railroad company rests its claim to 
have a superior right to these lands on the 
ground in part of long delay by the Com¬ 
missioner of the Land Office in having them 
surveyed, although it frequently requested 
the survey to be made. There is nothing of 
substance in this contention. The statute, it is 
true, required the lands to be surveyed with 
all “ convenient speed.’’ But the question 
as to the precise time the lands should be 
surveyed was exclusively for the Land Office 
to determine; and it was to be determined 




with reference to all the facts and circum¬ 
stances connected with the surveying of the 
public lands under the direction of the Land 
Department. We can not say from the rec¬ 
ord that the Land Office, in the matter of the 
surveying of the particular lands here in dis¬ 
pute, did not act with convenient speed. Be¬ 
sides, the railroad company accepted the 
grant of Congress subject to the possibility of 
delay in the surveying, as well as to the 
power of the Land Office to determine when 
the lands should lx* surveyed. The action or 
nonaction of the Land Department in such 
a matter can not be controlled bv the judi¬ 
ciary, unless perhaps in a case in which it 
appeared, beyond question, that its refusal to 
order the survev was merelv arbitrary and 
without any real excuse. Tt may be that in 
such a case the commissioner could be com¬ 
pelled by judicial process to discharge the 
duty imposed upon him by statute. But 
upon that point we need not express a de¬ 
cided opinion, for no such case is presented 
by the record before us. The allegation in 
the defendant’s plea is simply that the com¬ 
missioner neglected to perform his duty 
in the matter of the surveying. But the 
facts constituting such alleged neglect are 
not stated. Besides, we mav observe that 
since the right of the settler attached in vir¬ 
tue of his bona fide occupancy of these lands 
before the railroad company made its selec¬ 
tion, that right could not be displaced by 
reason of any delay or negligence upon the 
part of the commissioner to cause a resurvev 
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of the lands. The act contains no provision 
that requires a contrary view. The courts 
must determine the rights of the settler ac¬ 
cording to the facts as they existed at the 
time his occupancy in good faith began. The 
statute does not otherwise declare. In that 
view, as already suggested, the settler’s right 
was superior to any right acquired bv the 
company, after the date of his occupancy, in 
virtue of its selection of these lands to supply 
a deficiency in the place limits. 

The forest reserve is attacked (appellant’s brief, 
p. 29 et seq.) on the ground that under the law the 
President’s right to withdraw lands for forestry 
purposes is limited to public lands and that the land 
in controversy was not in that category by reason 
of a deficiency in appellant’s grant, etc. We think 
that proposition is utterly disposed of in Hewitt v. 
Schultz (180 U. S. 139), a case involving the rights 
of this railroad in indemnity lands. The decision 
is too long for quotation. It sustained an entry 
made by Hewitt upon land within the indemnity 
belt—made at a time when the land was withdrawn 
from entry, under a mistaken view of the law, to 
protect the railroad. The withdrawal order was 
thereafter vacated, but prior both to that time or 
the filing of any selection list, the railroad entered 
into a contract with one Schultz to convey the land 
to the latter. The railroad actually did convey 
after the revocation of the withdrawal order. The 
question was as to which party possessed the su¬ 
perior title. The court sustained the view of the 
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Land Department that there was no authority for 
the withdrawal; that the land was consequently 
public land open to entry (prior to any indemnity *1 
selection tendered by the railroad); that Hewitt 

9 

entered it when it was available for entry, and that 
he was the owner of it. 

1’here was the same talk then of ascertained 
“ deficiencies,’’ etc. But there is no escape from 
the conclusion that the land was public land, de¬ 
ficiency or no deficiency, withdrawal or no with¬ 
drawal, so that Hewitt could lawfully make an 
entry. If public land within that sense, why was 
it not u public land ” as the words are used in the 
act of March 3, 1891 (20 Stat. 1095) ? Suppose 
that all the events in the Heiritt-Schultz case had 
happened after the passage of the act of 1891. 

Under the decision of the court Hewitt could have 
defeated the railroad’s right to select the land by 
entry or settlement, effected prior to the filing of a 
selection list. And yet the Government could have 
defeated Hewitt’s right to make entry or settlement 
by withdrawing the land for forestry purposes 
prior to such entry or settlement. Yet the appel¬ 
lant’s proposition is that the land in controversy 
was not public land ” at the time of the forest 
withdrawal in the sense that as against the railroad 
the President could withdraw it! 

AVhat was that withdrawal, in its legal aspect? 

The land was withdrawn March 2, 1907 (34 Stat. 

3309), for public use in connection with the Priest 
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River Forest Reserve, changed in name by Execu¬ 
tive order July 1, 1908, to Kanisku National For¬ 
est. (Record, p. 9.) It was disposed of for public 
use and purpose by the President under authority 
of the act of March 3, 1891 (26 Stat. 1095, 1103), 
and any existing amendatory act. 

The disposition by the President, under 
the authority of Congress, was a disposition 
by Congress. : 

United States v. Morrison, 240 U. S. 

192, 212. 

If there is a question here as to what Congress 
disposed of in derogation of any right asserted by 
the appellant, then we have the wrong defendant 
in court. The Secretary can not overrule or over¬ 
ride the will or act of Congress or the President. 
When the appellant’s application came to the Sec¬ 
retary for consideration, he was confronted by the 
fact that under an act of Congress the President, 
seven years before the appellant even selected the 
land, had withdrawn and reserved this land for a 
public purpose from private appropriation. 

What could he do other than he has done? 

The appellant may ask the President to restore 
this land to a status where it may acquire the land. 

It may go to Congress and ask relief if the Presi¬ 
dent refuses. 

But is the Secretary of the Interior in a position 
to do anything ? And, if he is not, is the court in a 
position to do any such thing as is asked by way of 
relief ? 
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Here, even more strongly, as far as the circum¬ 
stances are concerned, than in the Central Pacify 
case, is a controversy really between the railroaa 
and—whom? The United States, which has made 
a disposition of the land for its own use inconsistent 
with the appellant’s asserted title. The suit, there¬ 
fore, is essentially against the United States, which 
is not nominally a party and which has not con¬ 
sented to be sued as to this tract of land. On the 
authorities cited in our Central Pacific brief we 
submit that this suit can not be maintained. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, 

A ssistant Attorney. 
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